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CLAIM NO. G206802
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EMPLOYEE                         CLAIMANT
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OPINION FILED MARCH 15, 2016

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE ROBERT B.
BUCKALEW, Attorney at Law, Little Rock, Arkansas.

Respondent represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed September 30, 2015. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The employment relationship existed on
August 1, 2012, when the claimant
sustained a compensable injury to her
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right shoulder, during which time the
claimant earned an average weekly wage
of $347.00, generating weekly
compensation benefit rates of
$232.00/$174.00, for temporary
total/permanent partial disability
benefits.

3. The claimant reached the end of her
healing period, as a result of the
August 1, 2012, compensable injury, on
February 11, 2013, with a 5% whole body
residual anatomical impairment.

4. When the claimant’s age, education, work
experience, permanent restrictions and
physical limitation, as well as other
matter reasonably expected to affect the
claimant’s future earning capacity, the
evidence preponderates that the claimant
has sustained a loss of earning capacity
or wage loss disability in the amount of
17%, as a result of the August 1, 2012,
compensable injury.

5. The respondent shall pay all reasonably
hospital and medical expenses arising
out of the August 1, 2012, compensable
injury.

6. The respondent has controverted the
claimant’s entitlement to wage loss
disability benefits in excess of the 5%
whole body physical impairment growing
out of the August 1, 2012, compensable
injury.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the
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findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the September

30, 2015, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann.

§11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. §11-9-715 as amended

by Act 1281 of 2001.  Compare Ark. Code Ann. §11-9-715

(Repl. 1996) with Ark. Code Ann. §11-9-715 (Repl. 2002). 

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).
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IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the

majority's opinion finding that the claimant proved that

she is entitled to additional permanent disability

benefits in excess of her five percent (5%) anatomical

impairment rating pursuant to her August 1, 2012,

compensable shoulder injury.  My carefully conducted de

novo review of this claim in its entirety reveals that

the claimant has failed to prove entitlement to

additional indemnity benefits above the five percent

(5%) anatomical impairment rating assigned to her by her

treating surgeon, Dr. Angel. 

          There is no question that claimant sustained a

compensable shoulder injury in 2012 while working for

the respondent-employer which resulted in a five percent

(5%) permanent physical impairment rating.  This
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impairment rating was assessed by Dr. Angel at the end

of the claimant’s healing period on February 11, 2013. 

It is undisputed that the claimant has a long and

diversified history of employment prior to her

employment with the respondent-employer and that she

engaged in various types of work-related activities

related to her former jobs.  It is also undisputed that

the claimant has not worked since August 1, 2012, which

is the date of her compensable shoulder injury. 

          The record reveals, however, that the claimant

has received monthly income equivalent to her income at

the time of her compensable shoulder injury in the form

of Social Security Disability benefits and a small

monthly pension.  In addition, the claimant was not

restricted by her treating physician from returning to

work due to her compensable shoulder injury; rather, she

was restricted from lifting over twenty (20) pounds and

from overhead work.  Furthermore, the claimant’s

vocational counselor, Ms. Fraser, whose testimony I find

credible, opined that the claimant would not be

restricted from returning to gainful employment due

solely to her shoulder injury.  And, even the claimant

admitted that she has a variety of other disabling

conditions that contribute to her current inability to

work, according to the claimant, in any capacity.  
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          Reasonable minds can conclude from the record

that a shoulder injury such as the type the claimant

sustained, standing alone, would not prevent her from

returning to work in some capacity earning the same or

more wages, especially in view of the claimant’s age,

level of education, and her various transferrable

skills.  The truth of the matter is that the claimant’s

shoulder condition, at least with regard to her

application for Social Security Disability benefits, is

only one of several disabling conditions listed by the

claimant as her reasons for her current alleged

inability to work.  A review of the record, however,

demonstrates that, as compared to her other conditions,

the claimant’s shoulder condition is arguably the least

disabling of all, if in fact it limits her ability to

return to work, which I find based on the record as a

whole that it does not.  This conclusion is supported by

Ms. Fraser’s testimony that the claimant never indicated

to her that she was unable to perform the jobs Ms.

Fraser recommended solely because of her shoulder

condition.  Moreover, Ms. Fraser opined that the

claimant’s shoulder injury would not prevent her from

returning to gainful employment, and no physician has

opined that the claimant’s ability to return to work has

been limited by shoulder condition; indicating only that
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the claimant should not return to a job which requires

heavy and/or overhead lifting.

          The simple fact is that the claimant is almost

sixty-years-old, her income has not been appreciably

decreased due to her shoulder injury, and she suffers

from several other unrelated, disabling conditions, each

of which she admitted adds to her disability.  These

factors suggest that, aside from any true disability

that the claimant may suffer due to her numerous health

problems, the claimant lacks motivation to return to

work.

          Based upon the above and foregoing, I find

that the claimant has failed to prove by a preponderance

of the evidence that her August, 2012, shoulder injury

prevents her from returning to gainful employment, or

that it is even a factor in any current inability to

return to work from which she may suffer.  Further, I

find that while the claimant’s age, education, and

transferable skills would allow her to return to work in

spite of her shoulder injury, which I note was a

surgically repaired right shoulder rotator cuff tear,

she lacks motivation to return to work due primarily to

other, unrelated disabling conditions, which she admits

limit her physical functioning, and to her current level

of income, which is comparable to her pre-injury income. 
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          Based upon the preponderance of the evidence

in this claim, I find that the claimant has failed to

show that her shoulder injury is the major cause, or

even a factor, for that matter, in her alleged inability

to work.  Therefore, I find that she has failed to prove

that she is entitled to wage-loss disability benefits

above her anatomical impairment rating.  

Accordingly, I must respectfully dissent from the

majority's opinion.

                                                        
                         KAREN H. McKINNEY, Commissioner


