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OPINION AND ORDER

Respondents appeal the opinion of an administrative

law judge filed on January 21, 2016, finding that the

claimant proved by a preponderance of the evidence that

he sustained a cervical injury as a result of a work-

related accident on April 2, 2014.  Although the

claimant had a history of shoulder complaints, the

respondents accepted the compensability of the

claimant’s left shoulder injury.  In addition to finding
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the claimant’s alleged cervical spine injury

compensable, the administrative law judge awarded the

claimant medical treatment with Dr. Jay Lipke and Dr.

Reza Shahim along with all other reasonably necessary

medical and hospital treatment for the claimant’s left

shoulder and cervical spine, as well as temporary total

disability benefits from October 7, 2014 through a date

yet to be determined.  Our carefully conducted de novo

review of this claim in its entirety shows that the

claimant has failed to prove that he injured his

cervical spine in a work-related accident on April 2,

2014, or that he is entitled to medical treatment with

Dr. Shahim pursuant to that alleged injury. 

Furthermore, the claimant has failed to prove that he is

entitled to continuing medical treatment for his left

shoulder with Dr. Lipke, with the exception of his

initial evaluation.  Finally, the claimant has failed to

prove that he is entitled to temporary total disability

benefits after November 7, 2014.  Therefore, the opinion

of the administrative law judge is reversed and this

claim denied.

The claimant, who was sixty-six (66) at the time of

the October 28, 2015, hearing before the commission
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testified that he had worked driving a concrete mixer

truck for the respondent-employer since June 1, 2005. 

On April 2, 2014, the claimant stepped out of his truck

and was walking towards the back of the truck to assist

with the concrete chute when his foot sank into soft

ground causing him to fall on his left elbow.  When the

claimant got back into his truck, he realized that he

could not operate his window using his left arm. 

Therefore, he called his “boss” and reported that he had

been injured as a result of a fall.  The claimant stated

that his left shoulder later “popped back in place,”

causing him to realize he had dislocated his shoulder. 

The claimant testified that he was sent to Concentra for

medical treatment approximately one week after his

accident.

Medical records from Concentra dated April 9, 2014,

reflect that the claimant presented on that date

complaining chiefly of a left shoulder injury.  The

claimant reported to Dr. Scott Carle that he “fell

forward and injured my left shoulder, arm, and neck.” 

The History portion of this report reads, in relevant

part, as follows: 

Neck was sore at first but better.
Had fusion last year. Also, left
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elbow was a little sore and tingling
for a few days but this has resolved
as well. Weakness in left arm with
shoulder abduction.

The claimant’s physical examination revealed, among

other things, that he had full range of motion of his

left elbow with no evidence of deformity or intra-

articular effusion; full cervical range of motion in all

planes with some pain but no involuntary muscle spasm

noted, and; reflexes of the brachioaradialis, biceps,

and triceps muscle groups present and equal in both

upper extremities.  However, the claimant’s left

shoulder showed decreased strength and subjective signs

of pain with active range of motion.  X-rays of the

claimant’s left shoulder were negative, and x-rays of

the claimant’s cervical spine showed a previous fusion

with hardware in place.  The claimant was assessed with

1) shoulder contusion, 2) rotator cuff strain, 3)

cervical strain, and 4) elbow contusion, and he was

released to return to work with restrictions of no

reaching above his shoulders and no commercial vehicle

operation.  The record shows that the claimant went

straight from this appointment to physical therapy.  

The claimant stated that the respondent-employer

provided him with light duty work of sweeping and
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mopping, which he could not do.  Thereafter, the

claimant was assigned to make ongoing activity reports

of the respondent-employer’s various parking lots and

eventually driving to various locations on errands.  At

his return visit to the clinic on April 11, 2014, the

claimant showed overall clinical improvement in all

affected areas, both clinically and subjectively.  For

example, the claimant’s left shoulder active range of

motion showed improvement, and his neck moved “in all

planes without limitation” with no muscle spasm noted. 

Finally, the claimant’s reflexes were symmetric at his

biceps, triceps, and brachioradialis muscle groups.  The

claimant’s work restrictions were removed on that date.  

The claimant continued to follow-up with Concentra,

and on April 15, 2014, an MRI study of his left shoulder

was ordered due to reports of unresolved pain.  On April

24, 2014, it was noted that the claimant’s MRI showed a

full-thickness tear of the supraspinatous muscle tendon

in the claimant’s left shoulder.  Therefore, the

claimant was referred for an orthopedic evaluation.  

The claimant was evaluated by orthopedic surgeon,

Dr. Jason Stewart, on May 9, 2014.  Upon physical

examination of the claimant and a review of his
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diagnostic studies, Dr. Stewart assessed the claimant

with left shoulder rotator cuff tear, subacromial

impingement syndrome, and acromioclavicular joint

arthritis.  More specifically, upon reviewing the

claimant’s imaging studies, Dr. Stewart stated: “Outside

films, AP and lateral of the shoulder, are unremarkable. 

Outside MRIs reviewed as well as the images show a full-

thickness, centimeter-sized tear of the supraspinatus

with mild muscle atrophy and advanced AC joint

arthropathy with slight elevation of the humeral head.”

Dr. Stewart recommended that the claimant undergo open

rotator cuff repair, subacromial decompression with

acromioplasty, and acromioclavicular joint resection. 

Dr. Stewart restricted the claimant’s work activities to

no lifting, pushing and/or pulling over five (5) pounds,

no reaching above the shoulders, and no use of impact

tools with his left hand or arm.  On June 5, 2014, Dr.

Stewart performed surgery to repair the claimant’s left

shoulder.  During this procedure Dr. Stewart discovered

that the claimant suffered from a high-grade, partial-

thickness, left biceps tendon tear which he also

repaired at that time.

The claimant continued in physical therapy at
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Concentra and treating with Dr. Stewart, who

consistently reported improvement in the claimant’s left

shoulder.  On September 15, 2014, however, Dr. Stewart

noted that the claimant’s healing process was “going

more slowly” than expected, which Dr. Stewart attributed

to the claimant’s Type II diabetes.

On August 28, 2014, the claimant presented to

neurosurgeon, Dr. Reza Shahim, with increasing neck and

shoulder pain and intermittent right arm numbness.  A

review of an MRI study obtained on that same date

confirmed to Dr. Shahim that a prior cervical fusion he

had performed at level C5-6 of the claimant’s spine was

stable.  In addition, Dr. Shahim noted adjacent level

disc disease at C4-5 with facet arthropathy.  On

September 10, 2014, Dr. Shahim administered diagnostic

cervical facet blocks at levels C3-4 and C4-5 of the

claimant’s spine in order to rule out facet syndrome. 

Dr. Shahim’s diagnosis of that date was cervical

spondylosis and facet arthropathy. 

On October 1, 2014, the claimant underwent an EMG

study that resulted in “fairly symmetrical findings in

the claimant’s upper extremities” with noted

abnormalities.  More specifically, this study showed
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“abnormal NCS with reduced median and ulnar sensory

amplitudes and mild distal sensory slowing” which was

said to be suggestive of neuropathy or possible

plexothapy.  EMG results demonstrated notable acute

denervation in all bilateral upper extremities,

suggesting multilevel bilateral radicular issues,

predominantly at the C6-7 level muscles.  Motor neuron

disease appeared unlikely.

In a report dated October 2, 2014, Dr. Shahim noted

that the claimant’s prior left-sided rotator cuff

surgery had not healed and that it continued to cause

the claimant “some pain.”  Noting a peripheral

neuropathy and possible plexopathy in the claimant’s

bilateral upper extremities as determined by his EMG/NCV

study, Dr. Shahim stated that the claimant had a

radicular component in his neck that radiated into both

shoulders - worse on the left.  Upon completing his

physical assessment, Dr. Shahim stated, “Patient has had

progression of disc disease at C4-5. Offered him

adjacent level fusion at C4-5 with hardware removal at

C5-6.  His other option would be to continue

conservative treatment. He has had cervical facet

injections with come minimal reduction in symptoms
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temporarily.”  Dr. Shahim took the claimant off of work

beginning on October 7, 2014, through November 24, 2014. 

On October 14, 2014, the claimant underwent an anterior

cervical discectomy, partial corpectomy of C4, partial

corpectomy of C5, interior fusion with plating at C4-5,

and removal of plating at C5-6.

Upon the claimant’s return visit to Dr. Stewart for

his shoulder on October 20, 2014, Dr. Stewart noted as

follows:

SUBJECTIVE:
He is here in follow-up 4-1/2 months
after a left rotator cuff
subacromial decompression and distal
clavicle resection. He had a type 3
tear that was very severe. He has
had trouble getting his range of
motion back. At the last visit he
was still having problems, but since
the last visit he has had cervical
spine surgery. He is in a C-collar
now. He is on FMLA currently. He has
been taken out of therapy because of
the surgery. He still does not have
his full range of motion. He only
has about 85 degrees of abduction
and 55 degrees of external and
internal rotation. He still has
stiffness and discomfort, but the
spine surgery actually helped with
the shoulder pain. The shoulder pain
is diminishing now, after having the
spinal decompression. He feels
better. He can tell that it has
helped, even his shoulder.

 
PLAN:
I would like to get him back into
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therapy as soon as possible. I will
see him back again in 1 month.
Continue light duty. Continue
physical therapy as soon as he can
resume. 

In a post-surgical clinic report dated November 6,

2014, Dr. Shahim noted that the claimant was “doing

better,” that his cervical incision was well-healed, and

the swelling in the claimant’s anterior neck had

resolved.  Dr. Shahim limited the claimant’s bending,

twisting, and heavy lifting, and he instructed him to

continue to wear his cervical collar.  Moreover, Dr.

Shahim took the claimant off of work for two months.

On November 7, 2014, Dr. Stewart pronounced the

claimant at maximum medical improvement for his shoulder

injury, he lifted any restrictions associated with the

claimant’s left shoulder, and he stated that the

claimant could return to his “USUAL AND CUSTOMARY” work

duties beginning on January 13, 2015.  Dr. Stewart

abstained from assigning the claimant an anatomical

impairment rating until January of 2015 due to his neck

collar. 

In a follow-up clinic note dated January 5, 2015,

Dr. Shahim stated:

The patient presents post-status
cervical fusion C4-5. He has had
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prior fusion at C5-6. He is doing
better, but still has some
intermittent left arm numbness and
tingling. He has taken Neurontin for
that before. He does complain of
left shoulder pain. He had a work-
related injury that resulted in new
onset of back, shoulder and arm
symptoms. He is following-up with
workers’ compensation regarding that
injury. Based on the patient’s
history, he was not having any neck
or shoulder symptoms until the
accident, which seems to have
aggravated his underlying condition.

X-rays of the claimant’s cervical spine showed a

stable fusion at C4-5, and a prior fusion at C5-6. 

Other than slightly decreased motor strength in the

claimant’s extremities (4+/5 bilateral upper and 4/5

bilateral lower extremities), the only other negative

finding on the claimant’s physical examination was

diminished cervical range of motion due to pain.  Dr.

Shahim recommended continued use of the claimant’s

collar, referred him for a repeat MRI study, and opined

that the claimant may require a second-stage posterior

cervical stabilization procedure.

At his January 12, 2015, six-month post-surgical

visit with Dr. Stewart, the claimant reported that he

was still experiencing pain in his shoulder and problems

with his neck.  Dr. Stewart noted that Dr. Shahim had
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extended the claimant’s use of a cervical collar for two

(2) months.  Dr. Stewart stated that he had “anticipated

doing an impairment rating” and assigning the claimant

with permanent work restrictions at that time.  However,

given that the claimant was still wearing his collar,

Dr. Stewart stated:

PLAN:
I think it is necessary to begin
considering permanent job
restrictions and it is unlikely he
is going to be able to return to
regular duty, ever. I would normally
at this point get a functional
capacity evaluation to determine
work capacity, but with his neck
problems such as they are, I do not
believe they are going to get a
valid FCE and I do not believe it
would be helpful. The only chance of
getting a valid functional capacity
evaluation will be to get him over
the neck problem and then perform
the FCE. In the meantime I can only
recommend continued light duty
restrictions as he has been doing,
continue home exercise program, and
follow up with me in 2 months, at
which point hopefully we can proceed
with job restrictions and get a
valid evaluation.

On March 9, 2015, Dr. Stewart noted that the

claimant was “still having a great deal of trouble with

his left shoulder and poor movement.” “He is still

wearing a C-collar and having tingling and burning pain,

shooting down the arm into the fingers,” he added.  Dr.
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Stewart opined that the claimant’s main problem at that

time was his shoulder.  “This is what is holding him

back and keeping him from using his arm, and what is

causing consistent and persistent pain,” stated Dr.

Stewart.  Dr. Stewart concluded that there was nothing

more he could suggest regarding treatment for the

claimant’s left shoulder, and he added, “It is difficult

to say what, if any, impairment the shoulder has by

itself, but I can say that at this point the shoulder

impairment is predominantly being caused by the neck

problem.”  Dr. Stewart referred the claimant for a

functional capacity evaluation.

On March 26, 2015, a repeat MRI of the claimant’s

cervical spine showed the claimant’s fusion at C4-C6 was

without significant central canal stenosis, although

there was evidence of moderate bilateral foraminal

narrowing at C5-6 and moderate right foraminal narrowing

at C3-4.  Dr. Shahim recommended that the claimant

undergo a series of cervical facet block injections and

continue in physical therapy.  Dr. Shahim concluded his

report by stating that the claimant’s “fall at work

could have certainly aggravated some of his neck and

shoulder symptoms.”  
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On April 1, 2015, Dr. Shahim performed facet block

injections at the left C4-5 and right C5-6 levels of the

claimant’s cervical spine.  Due to the claimant’s

persistent complaints of left shoulder pain thereafter,

on April 15, 2015, Dr. Shahim recommended a second

opinion and a referral to “rehab medicine for disability

and workers’ compensation assessment.”  Moreover, Dr.

Shahim recommended a repeat CT scan of the claimant’s

cervical spine to assess the fusion and a nerve

conduction study of the claimant’s left upper extremity. 

“Some of his symptoms may be related to the injury and

[he] may be left with permanent residual symptoms,” Dr.

Shahim concluded.

On May 21, 2015, the claimant presented to Dr. Jay

Lipke at OrthoArkansas with a “new” shoulder problem

pursuant to a commission authorized change-of-

physicians.  Among his associated symptoms, the claimant

reported numbness, tingling, popping/clicking, and

radiating pain down his left arm.  Although x-rays of

the claimant’s left shoulder revealed negative findings,

abnormalities upon physical examination of the

claimant’s shoulder caused Dr. Lipke to suspect that the

claimant had suffered a failed rotator cuff repair. 
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Therefore, he continued the claimant off of work and

recommended a repeat MRI study.

On June 18, 2015, Dr. Lipke noted that the claimant

continued to have “mild cervical symptoms and occasional

left upper extremity radicular pain.”  Dr. Lipke further

noted that the claimant had undergone an EMG/NCV study

“[s]ince the last time I saw him.”  An MRI study of the

claimant’s left shoulder taken on June 29, 2015,

confirmed a complete “re-tear” of the supraspinatous

tendon with proximal fiber retraction which reportedly

allowed for mild superior subluxation of the humeral

head on the glenoid and fluid in the subacromial-deltoid

bursae.  In addition, this study showed mild superior

subluxation of the humeral head on the glenoid with no

significant articular surface cartilage loss; an 8 mm

subchondral cyst in the posterior glenoid rim; likely

torn and retracted long head of the biceps tendon, and;

an apparent tear of the posterior labrum. 

A note from Dr. Shahim dated July 6, 2015, shows

that he “advised” the claimant to remain off of work

until October 8, 2015.  On July 16, 2015, Dr. Lipke

assessed the claimant with failed massive left rotator

cuff repair, and he recommended the claimant for total
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left shoulder arthroplasty.  In the meantime, he stated

that the claimant would remain temporarily totally

disabled.

On September 3, 2015, Dr. Shane McAlister conducted

an independent review of the claimant’s medical records,

dating back to 1984.  With regard to the claimant’s

cervical spine, Dr. McAlister stated, in part, as

follows:

Mr. Pauley has a very long history
of cervical symptomatology dating
back to an early office visit to
Family Practice Associates dated 7-
24-1984 at which time the diagnosis
was “possible cervical disc
disease.” Over the ensuing 30+ years
there are persistent upper extremity
symptoms resulting in a cervical
spine MRI dated 9-28-2012
demonstrating chronic degenerative
changes in the discs, facet joints
and neural exit foramina at C5-6 and
C4-5 per the Neurosurgeon note of
10-15-2012 culminating in a cervical
fusion at C5-6 on 2-12-2013. There
is ongoing pain with various
cervical injections and a cervical
spine CT scan from Arkansas Surgical
Hospital on 11-7-2013 demonstrating
C4-5 moderate facet and
uncovertebral joint hypertrophy with
neural exit foraminal stenosis. 

Upon briefly recanting the claimant’s work-related

incident of April 2, 2014, Dr. McAlister continued:

Although he stated that his neck was
sore at first, it was noted that he
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had no neck symptoms at his first
visit on 4-9-2014 nor did any of the
extensive physical therapy visits
note any reference to the cervical
spine following the fall. It was not
until 7-21-2014 nearly 4 months
after the fall that the Orthopedic
surgeon Dr. Stewart first mentioned
upper extremity parasthesias with
neck pain which he specifically
noted “this is likely unrelated to
the shoulder injury. He will file
that under his regular insurance.”
Follow up with the Neurosurgeon on
multiple visits have no mention of
any traumatic injury, and the
surgery performed on 10-14-2014 was
related to “progression of
degenerative disc disease at C4-5"
and “developed adjacent level
disease after C5-6 fusion”(see notes
of 10-12-2014 and 10-14-2014). The
operative findings were of bone
spurs arising from the vertebral end
plates/discs and facet joints which
are chronic not post traumatic.

 
In conclusion of his cervical assessment, Dr.

McAlister stated:

In summary of the cervical spine,
Mr. Pauley had decades of symptoms
arising from progressive
degenerative changes in the spine
resulting in stenosis at two levels
requiring spinal fusion but no
history or documentation of any
traumatic event injuring the spine
arising from the fall in 2014.

Turning then to the claimant’s shoulders, Dr.

McAlister noted that prior medical records noted “severe

bursitis” of the claimant’s left shoulder, and “weakness
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with extension” that improved following a subacromial

steroid injection in 2008.  This, according to Dr.

McAlister, was “compatible with rotator pathology.” 

Furthermore, Dr. McAlister noted that the claimant had a

history of right shoulder surgery for rotator cuff

disease, which included an acromial resection in 2012,

with continued bilateral shoulder symptoms and a repeat

MRI scan in 2013.  Dr. McAlister further noted that an

open MRI study of the claimant’s left shoulder taken on

April 22, 2014, and interpreted by a “globally renowned

musculoskeletal Radiologist,” namely Dr. Pomeranz,

demonstrated 1) a full-thickness supraspinatous tendon

tear, 2) atrophy of the attached muscle compatible with

a chronic, complete tear, and 3) advanced chronic

degenerative osteoarthritis of the acromioclavicular

joint, but no labral tear or tear of the biceps anchor. 

Noting further that during the claimant’s June 15, 2014,

shoulder surgery Dr. Stewart found a Type 3 tear

suggestive of progressive tearing “in the interval,” Dr.

McAlister commented that the claimant continued to

undergo physical therapy over the “next few months,”

until on his November 17, 2014, follow-up appointment

five-and-a-half months later, Dr. Stewart lifted the
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claimant’s restrictions regarding his shoulder.  Dr.

McAlister continued as follows:

During this time Mr. Pauley was
dealing with recovering from his
second neck fusion as well. It is
not until his follow-up on January
1, 2015, that poor motion of the
shoulder is mentioned with decreased
range of motion noted by Dr. Stewart
on 3-9-2015. A second orthopedic
opinion was obtained by Dr. Lipke
with another left shoulder MRI both
of which confirmed findings of a
large complete rotator cuff tear
with loss of the biceps anchor and
tendon, moderate muscle atrophy with
fatty replacement and possible
labral tear not seen on the earlier
study all suggestive of new tears
unrelated to the original fall
injury. 

Upon explaining the scientifically proven

“deleterious effects” of diabetes mellitus on tendons1,

Dr. McAlister stated that he believed the claimant’s

diabetes had contributed to his original tear.  In

summary of his review, Dr. McAlister stated as follows:

In summary, Mr. Pauley has a long
standing history of chronic
bilateral shoulder symptoms,

1 According to studies, there is good evidence that
chronic glucose “dysmetabolism,” diabetes mellitus being
the extreme end of that spectrum, causes tendon
pathology with more tears, post-operative re-tears, and
abnormal underlying collagen structure of “the native
tendons.”  Dr. Stewart citing from Occurrence of Tendon
Pathologies in Metabolic Disorders, Medscape, Ref. 20. 
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previous right shoulder surgery for
rotator cuff impingement, a fall on
4-2-2014 causing if not a primary
tear at least a retear (sic) of a
complete tear as evidenced by muscle
atrophy which then progressed over
the interval leading up to his
surgery on 6-5-2014. Then his post
operative course is consistent with
improvement up until release to
return to work in 11-2014 and retear
(sic) with new findings on physical
exam and by MRI over the following
interval leading up to 1-12-2015 and
3-9-2015.

With regard to the claimant’s prior medical

history, medical records dating back to February 1,

2002, show that the claimant presented to his primary

care physician with Family Practice Associates on that

date with left shoulder and elbow pain described as

“shooting pain.”  Moreover, on April 23, 2003, the

claimant was assessed at the clinic with a “cervical

neck strain.”  Yet again, on December 12, 2008, the

claimant reportedly suffered from “severe bursitis” in

his left shoulder for which he was given a subacromial

steroid injection.  In September of 2011, the claimant

presented with right shoulder symptoms with a reported

onset date of four (4) months prior.

According to records from Ortho Surgeons, the

claimant presented to his treating neurosurgeon, Dr.
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Nguyen, on January 31, 2012, with generalized right

shoulder pain and “a history of” posterior neck pain. 

X-rays of the claimant’s cervical spine taken on that

date revealed a loss of cervical lordosis with mild to

moderate disc degeneration at C5-6 and C6-7.  At that

time, Dr. Nguyen opined that most of the claimant’s pain

was coming from his shoulders and some from his neck. 

Dr. Nguyen gave the claimant an injection in his right

shoulder and referred him for physical therapy. 

Moreover, Dr. Nguyen noted that if the claimant’s

cervical symptoms did not subside within the next two

months, he would order an MRI and consider cervical

epidural injections.  A subsequent MRI taken on

September 28, 2012, revealed prominent degenerative

change at C5-6, where there was a suspected “chronic

left paracentral disk herniation with likely some

calcific spur.”  This study also showed narrowing of the

left neural foramin at that level, which was said to

efface the left anterior hemicord and likely impinge the

left C6 nerve root.  Some degenerative facet change was

also seen on the right at C3-4 with some right foraminal

narrowing at that level.  Upon his follow-up visit with

Dr. Nguyen on October 2, 2012, the claimant  was
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assessed with cervical degenerative disc disease. 

Although the claimant initially benefitted from cervical

block treatments, on February 12, 2013, the claimant

underwent anterior cervical discectomy, partial

corpectomies at C5 and C6, and an anterior spinal fusion

at C5-6.

Medical records from the claimant submitted after

the hearing of October 28, 2015, which are Blue-Backed

and incorporated into the record as exhibits, reflect

that the claimant presented to OrthoArkansas on August

14, and October 27, 2015, where he was seen by Reino

Henderson, PA.  The August 14, 2015, report indicates

that the claimant presented with “long-standing”

cervical spine pain, and he reported that he was “doing

well” following his 2013 fusion until his April, 2014,

fall at work.  Henderson noted that the claimant also

reported that he presented to Dr. Shahim following his

accident due to continued neck pain.  Henderson further

noted that a recent CT scan of the claimant’s cervical

spine suggested possible pseudoarthrosis at C5-6 and

loosening of his ventral fusion plate screws into the 

C5 body.  Among other things, x-rays taken on that date

revealed facet arthrosis at C2-3 extending to C5-6
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posteriorly.  According to Henderson’s assessment

following his physical examination of the claimant, the

claimant suffered from neck pain, post-fusion

pseudoarthrosis, and cervical radiculopathy for which he

recommended a repeat MRI and CT scan.

On October 27, 2015, other than noting that the

claimant had undergone the insertion of a coronary

artery stent two weeks prior, Henderson noted that the

claimant’s neck and upper extremity symptoms were

unchanged since his last visit.  In addition, this

report reflects that a bone density test, the results of

which are also contained within this additional

evidence, ruled out osteopenia and/or osteoporosis. 

Furthermore, while Henderson still recommended an MRI,

he noted that the claimant was unable to undergo a CT

scan due to the fact that he was taking anticoagulants. 

With regard to a prognosis concerning the claimant’s

cervical spine, Henderson noted that the claimant was

“probably facing revision surgery.”  As for his left

shoulder, Henderson noted that the claimant “apparently

has a recurrent rotator cuff tear and will need a

shoulder replacement in the future also.”

In further testimony, the claimant stated that both
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his shoulder and neck were symptomatic following his

fall of April 2, 2014.  The claimant testified that when

he finally spoke to a representative of the respondent-

carrier about his neck, he was told that they would not

accept his neck as part of his April 2014 injury. 

Therefore, the claimant sought treatment with Dr. Shahim

on his own.  The claimant confirmed that he had no

surgeries pending at the time of the hearing. 

Furthermore, the claimant confirmed that he has not

worked since his 2014 cervical surgery with Dr. Shahim.  

The claimant denied having had problems with either

of his shoulders prior to April of 2014.  The claimant

admitted, however, that he had prior cervical problems

that required surgery approximately a year-and-a-half

before his work-related fall.  The claimant denied

having any problems with his neck thereafter and up

until his April 2014 accident.  The claimant  stated

that his right arm now hurts from overuse, and that his

neck and left shoulder symptoms are worsening.

On cross-examination, it was established that the

claimant  has drawn Social Security Retirement benefits

since he was sixty-two (62) years old.  The claimant

explained that this limits the amount of money he can
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make each year, thus, limiting the amount of time he can

work.  

The claimant agreed that Dr. Stewart’s June 18,

2014, medical report reflects that he was not taking any

pain medication at that time.  However, the claimant

insisted that he “never quit having the pain” following

his accident.  With specific regard to his left shoulder

problems, the claimant eventually agreed that he “had

pain in it” and a “little bit of arthritis” prior to

April 2, 2014.  The claimant testified that he had

previously treated with Dr. Nguyen for his shoulder

symptoms, who administered an injection.  Moreover, the

claimant stated that he had rotator cuff repair surgery

on his right shoulder “about fifteen years ago,” and

that he was receiving medical treatment on a regular

basis for his neck prior to 2014.  The claimant

testified that there was no specific event that led to

his original cervical symptoms, and he agreed that these

problems eventually culminated in a fusion at C5-6

performed by Dr. Shahim on February 12, 2013.

The claimant’s medical records show that he

presented to Dr. Shahim on a fairly regular basis for

follow-up care after his February, 2013, surgery up
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until January of 2014.  These same records reflect that

pre- and post-surgical MRIs of the claimant’s cervical

spine taken in January and March of 2013 revealed multi-

level degenerative disc disease, foraminal stenosis at

C5-6 (which Dr. Shahim opined may have been contributing

to his symptoms at that time), and facet arthropathy at

C4-5.  As of January 6, 2014, the claimant complained to

Dr. Shahim of unresolved axial neck pain and bilateral

shoulder pain. Finally, at the time of the hearing the

claimant agreed that the respondent-carrier was still

paying for medical treatment related to his left

shoulder.

Ark. Code. Ann. § 11-9-102(4)(A)(i)(Supp. 2009)

defines a compensable injury as:

[a]n accidental injury causing
internal or external physical harm
to the body... arising out of and in
the course of employment and which
requires medical services or results
in disability or death. An injury is
“accidental” only if it is caused by
a specific incident and is
identifiable by time and place of
occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code.

Ann. § 11-9-102(4)(D).  “Objective findings” are those

findings which cannot come under the voluntary control
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of the claimant. Ark. Code. Ann. § 11-9-102(16).  The

phrase "arising out of the employment refers to the

origin or cause of the accident," so the employee is

required to show that a causal connection exists between

the injury and his employment.  Gerber Products v.

McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985).  

An employer takes an employee as he finds him, and

employment circumstances that aggravate preexisting

conditions are compensable.  Heritage Baptist Temple v.

Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003). 

Further, an aggravation is a new injury resulting from

an independent incident.  Farmland Ins. Co. v. DuBois,

54 Ark. App. 141, 923 S.W.2d 883 (1996).  If the

aggravation/new injury is an accidental injury, it must

meet the following criteria to establish compensability:

it must be (1) an independent incident; (2) work-

related; (3) caused by a specific incident identifiable

by a time and place of occurrence. See, Ark. Code Ann.

§ 11-9-102(4)(A)(i)(Supp. 2009); Farmland Ins. Co. v.

DuBois, Supra.  An injury does not have to be accidental

in order to qualify as an aggravation/new injury; it

must, however, fall within one of the definitions of a

compensable injury as set forth in Ark. Code Ann. § 11-
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9-102(4)(A). 

Regarding the objective findings requirement for an

aggravation type injury, a claimant must establish the

existence and extent of an alleged aggravation or new

injury by objective findings of the new injury.  A

claimant cannot carry this burden of proof merely

through objective findings of a pre-existing condition

which became more painful after an incident at work. 

Liaromatis v. Baxter County, 95 Ark. App. 296, 236

S.W.3d 524 (2006).  Furthermore, a claimant must

establish a causal connection between any objective

medical findings in the record and the alleged

compensable injury, even if the alleged compensable

injury is an aggravation of a preexisting condition. 

Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977

S.W.2d 5 (1998).

Moreover, medical opinions addressing

compensability must be stated within a reasonable degree

of medical certainty.  Crudup v. Regal Ware, Inc., 341

Ark. 804, 20 S.W.3d 900 (2000).  Where a medical opinion

is sufficiently clear to remove any reason for the trier

of fact to have to guess at the cause of the injury,

that opinion is stated within a reasonable degree of
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medical certainty.  Huffy Service First v. Ledbetter, 76

Ark. App. 533, 69 S.W.3d 449 (2002); citing, Howell v.

Scroll Technologies, 343 Ark. 297, 35 S.W.3d 800 (2001).

Medical opinions based upon “could”, “may”,

“possibly”, and “can” lack the definiteness required to

satisfy Ark. Code Ann. §11-9-102(16)(B), which requires

that medical opinions be stated within a reasonable

degree of medical certainty.  Frances v. Gaylord

Container Corporation, 341 Ark. 527, 20 S.W.3d 280

(2000).  In Frances, the Arkansas Supreme Court

expressly overruled a prior Court of Appeals decision to

the extent that the Court of Appeals had held that such

indefinite terms were sufficient to meet the

requirements of Ark. Code Ann. §11-9-102(16)(B).  The

Arkansas Supreme Court held that a doctor’s opinion that

an accident “could” produce a lumbar disc injury was

insufficient to satisfy the standard of within a

reasonable degree of medical certainty.  Moreover, in

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900

(2000), the Arkansas Supreme Court held that a medical

opinion based upon the theoretical possibility of a

causal connection did not meet the standard of proof. 

In Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40
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S.W.3d 760 (2001), the Arkansas Supreme Court held that

in order for a medical opinion regarding causation to

“pass muster” such opinion must be more than

speculation, and go beyond possibilities.

The claimant has a long history of cervical and

shoulder problems, confirmed by the record to date back

to at least February 1, 2002.  These records demonstrate

that the claimant’s bilateral shoulder and cervical

problems progressively worsened over time.  For example,

a medical report from Family Practice Associates dated

February 1, 2002, reflects that the claimant presented

to his primary care physician on that date with left

shoulder and elbow pain described as “shooting pain.” 

On April 23, 2003, the claimant was assessed at the

clinic with a “cervical neck strain.”  On December 12,

2008, the claimant was assessed with “severe bursitis”

in his left shoulder for which he was given a

subacromial steroid injection.  According to Dr.

McAlister, this was “compatible with rotator pathology”

even then.  In September of 2011, the claimant presented

with right shoulder symptoms with a reported onset date

of four (4) months prior.  X-rays of the claimant’s

cervical spine taken on January 31, 2012, revealed a
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loss of cervical lordosis with mild to moderate disc

degeneration at C5-6 and C6-7.  When a subsequent MRI

revealed prominent degenerative changes at C5-6 with

some degenerative facet change seen on the right at C3-

4, Dr. Ngyuen assessed the claimant with cervical

degenerative disc disease and the claimant underwent

surgery.  This, we note again, all occurred prior to the

claimant’s fall at work on April 2, 2014.  

Although the claimant offered testimony that his

cervical spine was asymptomatic following his February

2013 surgery up until his April 2014 accident, we

question the veracity of the claimant’s testimony in

view of the extensive and long-term medical treatment

that the claimant received for his cervical spine prior

to his fall of 2014, to include major surgery. 

Furthermore, this testimony conflicts with medical

reports beginning in May of 2013, demonstrating that the

claimant was “symptomatic from cervical facet

arthropathy and disc disease” following his surgery. 

According to Dr. Shahim, these symptoms had failed to

resolve by January of 2014, even though the claimant had

benefitted from cervical injections and undergone

extensive therapy.
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Furthermore, inconsistencies in the claimant’s

testimony count against his overall credibility, to

include his testimony that he did not suffer from

shoulder problems prior to 2014 when clearly he did.  In

fact, the totality of the claimant’s medical records

indicate that the claimant’s shoulder problems have been

a prevailing complaint throughout the lengthy course of

his medical treatment.  Moreover, we note that while Dr.

Shahim opined that the claimant’s fall at work “could

have certainly aggravated some of his neck and shoulder

symptoms,” he failed to state within a degree of medical

certainty that the claimant’s April 2014 work-related

accident caused his subsequent cervical problems. 

It is well-established that questions concerning

the credibility of witnesses and the weight to be given

to their testimony are within the exclusive province of

the Commission. Powers v. City of Fayetteville, 97 Ark.

App 251, 248 S.W.3d 516 (2007).  When there are

contradictions in the evidence, it is within the

Commission’s province to reconcile conflicting evidence

and to determine the true facts.  Cedar Chem. Co. v.

Knight, 99 Ark. App. 162, 258 S.W.3d 394 (2007). 

Although the Commission may not arbitrarily disregard
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the testimony of any witness, the Commission is not

required to believe the testimony of the claimant or any

other witness, but may accept and translate into

findings of fact only those portions of the testimony

that it deems worthy of belief. Id.; see also, Patchell

v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d

31 (2004).

Based on inconsistencies between the claimant’s

testimony and the medical records, we assign his

testimony concerning his symptomatology little to no

probative value.  Furthermore, we find that Dr. Shahim’s

statement that the claimant’s April 2, 2014, work-

related accident “could” have aggravated some of his

neck and shoulder symptoms lacks the definiteness

required to establish that the claimant’s April 2, 2014

fall was causally connected to his cervical problems

after that time.  Finally, notwithstanding that the

claimant claimed to be asymptomatic for approximately

four (4) months prior to his work-related accident

(testimony which we do not find credible), we find that

the medical records do not bear this out.  Rather, the

record demonstrates that the claimant’s cervical issues

following his April 2, 2014, accident were merely a



Pauley - G404481 34

continuation of his prior cervical problems and not an

aggravation or new injury, which is supported by the

fact that the claimant failed to seek medical treatment

for his cervical spine until nearly four (4) months

following his accident.

Furthermore, on August 28, 2014, Dr. Shahim himself

noted that the claimant had developed adjacent level

disc disease at C4-5 with facet arthropathy following

his 2013 fusion.  We find that this medical assessment

is consistent with Dr. McAlister’s assessment of the

claimant’s cervical spine etiology wherein he stated

that 1) upper extremity parasethesias with neck pain was

not mentioned in the claimant’s medical records

following his April accident until 4 months later; 2)

Dr. Stewart specifically noted these symptoms were

“likely unrelated to the shoulder injury,” and he noted

that the claimant would have to file his cervical

treatment under his regular insurance; 3) follow-up

treatment with Dr. Shahim on multiple visits failed to

reflect findings of any traumatic injury to the

claimant’s cervical spine; 4) operative notes reflected

that the surgery performed on October 14, 2014, was

related to “progression of degenerative disc disease at
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C4-5" and “developed adjacent level disease after the

C5-6 fusion,” and; 5) operative findings reflected bone

spurs arising from the vertebral end plates/discs and

facet joints, which Dr. McAlister noted were chronic -

not post-traumatic. 

While the administrative law judge discounted Dr.

McAlister’s opinion as compared to “those of Dr. Shahim

and the other treating and/examining physicians whose

medical reports comprise the record in this claim,” we

note that neither Dr. Shahim nor any other physician

aside from Dr. McAlister offered an opinion regarding

causation of the claimant’s cervical problems following

his 2014 accident.  While we acknowledge that Dr.

McAlister did not state his opinion “within a reasonable

degree of medical certainty,” we note that there is no

statutory requirement that these “magic” words be used. 

See, Freeman v. Con-Agra Frozen Foods, supra.  Because

we find that Dr. McAlister’s recitation of the

claimant’s medical history and treatment is consistent

with the medical records, that Dr. Shahim’s statement is

insufficient to satisfy our statutory standard, that Dr.

Stewart indicated that the claimant’s cervical issues

were not related to his shoulder injury, and considering
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that no other physician in this claim has offered an

opinion on causation of the claimant’s cervical issues

following his April, 2014, work-related accident, we

assign more weight to Dr. McAlister’s statements

concerning causation than to any other medical opinion,

assumption, or report in this claim.  Therefore, we find

that the claimant has failed to prove a that he

sustained an acute injury to his cervical spine arising

out of and in the course of employment as a result of

his April 2, 2014, accident, and he has failed to prove

that a causal connection exists between his chronic

cervical problems and his employment with the

respondent-employer.  Rather, we find that the

preponderance of the evidence in this claim proves that

the claimant has a “very long history of cervical

symptomatology” resultant from cervical disc disease

that is complicated by diabetes and that any medical

treatment rendered pursuant to the claimant’s cervical

problems after April of 2014, was related to the

progression of that disease.  Therefore, we find that

the claimant has failed to prove compensability of his

alleged cervical injury and compensability along with

all related benefits must be denied. 
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Likewise, the claimant has a long-standing history

of bilateral shoulder problems that we find account for

any current left shoulder symptoms he may be

experiencing.  During the course of his left shoulder

treatment, the claimant underwent an open rotator cuff

repair, subacromial decompression with acromioplasty,

acromioclavicular joint resection, and biceps tendon

repair.  Thereafter, the claimant underwent extensive

physical therapy and continued to treat with Dr.

Stewart.  While the claimant’s left shoulder was

reportedly healing and his condition improving, on

September 15, 2014, Dr. Stewart noted that the

claimant’s healing process was “going more slowly” than

expected due to his diabetes.  However, due to his

October 14, 2014, cervical surgery, the claimant’s

physical therapy for his shoulder was temporarily

suspended.  Nonetheless, on November 7, 2014, Dr.

Stewart found the claimant to be at maximum medical

improvement for his shoulder injury, he lifted any

restrictions associated with the claimant’s left

shoulder, and he stated that the claimant could return

to his “USUAL AND CUSTOMARY” work duties beginning on

January 13, 2015.  Dr. Stewart deferred assigning the
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claimant an anatomical impairment rating, however, due

to the fact that he was still healing from his cervical

surgery.  As of January 1, 2015, the claimant still

reported persistent left shoulder pain and movement.  At

that time, Dr. Stewart concluded that he could offer the

claimant nothing further in terms of medical treatment

for his shoulder, and added that any permanent

impairment the claimant may have would be predominantly

caused by his neck problem.

Pursuant to a change of physician request, the

claimant began seeing Dr. Lipke for his left shoulder in

May of 2015.  When a repeat MRI study showed, among

other things, a “re-tear” of the claimant’s left

shoulder supraspinatous tendon, Dr. Lipke assessed the

claimant with failed massive left rotator cuff repair,

for which he recommended total left shoulder

arthroplasty.

However, in his September 2015 report, Dr.

McAlister noted that prior medical records reflected

“severe bursitis” of the claimant’s left shoulder, and

“weakness with extension” dating beck to 2008, at which

time he was treated with a subacromial steroid

injection.  According to Dr. McAlister, this was
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“compatible with rotator pathology” even then.  In

addition, Dr. McAlister noted that the claimant had a

history of right shoulder surgery for rotator cuff

disease, which included an acromial resection in 2012,

with continued bilateral shoulder symptoms and a repeat

MRI scan in 2013.  Furthermore, an MRI study of the

claimant’s left shoulder taken on April 22, 2014,

revealed that, in addition to a full-thickness

supraspinatous tendon tear, the claimant had atrophy of

the attached muscle compatible with a chronic, complete

tear, and advanced chronic degenerative osteoarthritis

of the acromioclavicular joint.  Moreover, Dr. McAlister

noted that the Type 3 tear found during the claimant’s

left shoulder surgery was “suggestive of progressive

tearing.”  Further noting that it was not until his

follow-up on January 1, 2015, that poor motion of the

shoulder with decreased range of motion was mentioned by

Dr. Stewart, Dr. McAlister stated the results of the

repeat MRI study ordered by Dr. Lipke confirmed findings

not seen on the claimant’s previous MRI study; findings

which were suggestive of new tears unrelated to the

claimant’s fall. 

In conclusion, Dr. McAlister opined that the
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claimant’s diabetes contributed to the claimant’s

shoulder pathology, which, with the exception of the

claimant’s April 2, 2014 tear, he concluded is chronic

in etiology.  We find that this assessment is consistent

with the claimant’s testimony that he continues to

suffer from worsening shoulder symptoms, as well as

Nurse Henderson’s opinion that the claimant “apparently

has a recurrent rotator cuff tear.”  We further find

that because the claimant  has not worked since his

October, 2014, cervical surgery, which was performed

approximately one month before his full release by Dr.

Stewart; he showed clinical improvement, albeit slow,

and improvement with physical therapy up to the time of

his release by Dr. Stewart in November, 2014, and; he

failed to report debilitating problems with his left

shoulder until January of 2015, combined with the

claimant’s extensive history of prior, degenerative

shoulder pathology, the claimant has failed to prove

that his current left shoulder pathology is related to

his April 2, 2014, left shoulder injury.   

Furthermore, we note that neither Dr. Stewart nor

Dr. Lipke opined that the claimant’s new left shoulder

pathology is causally connected to his April 2, 2014,
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injury.  Rather, Dr. Lipke simply stated that he

suspected that the claimant had suffered a failed

rotator cuff repair, and, following the claimant’s

repeat MRI study, he recited the findings without

suggesting a cause.

Due to 1) the claimant’s lengthy history of

degenerative shoulder problems; 2) the fact that the

claimant’s diabetes complicates his condition; 3) the

claimant stopped working prior to his release by Dr.

Stewart in November of 2014, thus logically reducing any

work-related strain on his left shoulder after that

date; 4) the claimant failed to report debilitating

symptoms associated with his left shoulder until January

of 2015, well after his release by Dr. Stewart, and; 5)

the claimant cited no event that would trigger worsening

shoulder symptoms since his release by Dr. Stewart, we

agree with Dr. McAlister’s conclusion that the

claimant’s shoulder condition is chronic and

degenerative, and that any pathology he may now

experience is not related to his 2014 fall.  Therefore,

we find that the claimant has failed to prove by a

preponderance of the evidence that any shoulder problems

he may have experienced after his release by Dr. Stewart
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on November 17, 2014, are causally related to his April

2, 2014, injury. 

Because we find that the claimant’s cervical

condition is not compensable, we find that the

respondents are not liable for the medical treatment of

record rendered by Dr. Shahim.  Furthermore, because the

claimant’s current left shoulder pathology is unrelated

to his compensable injury, with the exception of his

initial evaluation Dr. Lipke, the claimant is not

entitled to additional medical treatment for his 2014

compensable injury, nor are the respondents liable for

such treatment whatsoever.  Finally, we find that the

claimant reached maximum medical improvement and the end

of his healing period for his compensable shoulder

injury on November 17, 2014, and he is, therefore, not

entitled to temporary total disability thereafter. 

Therefore, the opinion of the administrative law judge 

is hereby reversed and this claim dismissed.

IT IS SO ORDERED.

                               
                    SCOTTY DALE DOUTHIT, Chairman

                                
               KAREN H. McKINNEY, Commissioner
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Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, denying the

claimant benefits for his cervical spine injury; denying

additional medical treatment related to the claimant’s

left shoulder injury; and denying the claimant temporary

total disability benefits. 

The issues in this appeal are whether the

claimant’s cervical spine injury is a compensable

injury; whether the claimant’s left shoulder injury

after November 17, 2014, when Dr. Stewart determined he

had reached maximum medical improvement, is causally

related to his compensable injury; and whether the

claimant’s healing period ended on November 17, 2014,

thereby, making him ineligible to receive temporary

total disability after that date.  

Under the facts of this case, I find the claimant

has met his burden of proving by a preponderance of the

evidence that his cervical spine injury is a compensable

injury, that he is entitled to additional medical

treatments for his left shoulder injury, and that he is
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entitled to receive temporary total disability benefits

for the period commencing October 7, 2014 through the

end of his healing period, a date to be determined

compensable pursuant to A.C.A. §11-9-102(4)(A)(I) and

A.C.A. §11-9-102(4)(F)(I).

FACTUAL AND PROCEDURAL BACKGROUND

Prior to the hearing on this matter the parties

stipulated to the existence of the employment

relationship at all times pertinent, to include April 2,

2014, and that the claimant sustained a compensable left

shoulder injury.

The claimant testified that he worked as a concrete

mixer.  According to the claimant, on April 2, 2014 he

was operating the cement truck when a problem with the

chute developed.  He stepped out of the cab of the

cement truck to make an adjustment to the truck’s chute. 

The claimant testified further that when he stepped out

of the truck he stepped on the top of some dirt that had

“crusted over” and his foot went down about eight to ten

inches farther.  When this happened, it pulled his foot

from under him and he fell on his left elbow.

The claimant was sent by his supervisor to

Concentra for medical treatment one week following this
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incident.  The April 9, 2014 notes from Concentra

indicated, “PATIENT STATEMENT: ‘I fell forward and

injured my left shoulder, arm and neck.’” That same day

Dr. Stewart wrote a physical therapy prescription for a

diagnosis of “(L) shoulder - elbow contusion”[.] The

Special Instructions section indicates, “probable RC

tear”.

The claimant was referred for an MRI on April 15,

2014 which was performed by Westside MRI on April 22,

2014.  The MRI revealed the following:

Complete full thickness retracted
1.13 cm tear of the 
supraspinatustendon with 1+ out of 4
muscular atrophy.  Elevation of the 
humeral head secondary to loss of
the depressor mechanism.  Advanced
AC joint arthropathy with active
inflammation in the joint space as
well as mild effusion throughout.

The claimant was referred to an orthopedic surgeon,

Dr. Jason Stewart, on April 24, 2014.  On June 5, 2014

Dr. Stewart performed surgery on the claimant’s left

shoulder.  The operative procedures that were performed

were listed as, “1. Left shoulder open rotator cuff

repair. 2. Left shoulder open distal clavicle resection.

3. Left shoulder open subacromial decompression and

acromioplasty.”
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Prior to his cervical spine surgery on October 14,

2014, the claimant had followup visits with Dr. Stewart

on June 18, 2014, July 21, 2014, August 18, 2014, and

September 15, 2014 regarding his shoulder injury.  The

claimant was cleared to return to light duty work

following the July 21, 2014 visit to Dr. Stewart.  The

claimant continued physical therapy until October 6,

2014 when this treatment was interrupted by the recovery

period which became necessary as a result of his

cervical spine surgery.

On August 11, 2014, the claimant saw Dr. Reza

Shahim with complaints of “increasing neck pain and

shoulder pain after a fall in 04/2014.”  Dr. Shahim

recommended the claimant “have followup nerve conduction

study of both upper extremities and MRI of the cervical

spine, and cervical spine x-rays.”

The MRI on the cervical spine was performed on

August 28, 2014.  The MRI revealed “cervical fusion at

C5-6 with adjacent level disease at C4-5 and facet

arthropathy.”

In a letter dated October 10, 2014 Dr. Shahim

wrote, “Stephen Pauley was seen in our office on:

10/02/2014[.]  He was advised to remain off work
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starting 10/07/2014 until 11/24/2014[.]” 

On October 14, 2014 Dr. Shahim performed an

“[a]nterior cervical diskectomy (sic), partial

corpectomy of C4, partial corpectomy of C5, anterior

fusion with spine 360 plating at C4-5, exploration of

fusion of C5-6, removal of plating at C5-6, bone marrow

aspirate from the iliac crest through a separate

infusion.”

The claimant’s next followup visit with Dr. Stewart

was on October 20, 2014. Dr. Stewart’s note from this

visit stated:

SUBJECTIVE: 
He is here in followup 4-1/2 months
after a left rotator cuff
subacromial decompression and distal
clavicle resection. He had a type 3
tear that was very severe. He has
had trouble getting his range of
motion back. As the last visit he
was still having problems, but since
the last visit he has had cervical
spine surgery. He is in a C-collar
now. He is on FMLA currently. He has
been taken out of therapy because of
the surgery. He still does not have
his full range of motion. He only
has about 85 degrees of abduction
and 55 degrees of external and
internal rotation.  He still has
stiffness and discomfort, but the
spine surgery actually helped with
the shoulder pain. The shoulder pain
is diminishing now, after having the
spinal decompression.  He can tell
it has helped, even his shoulder.
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PLAN: 
I would like to get him back into
therapy as soon as possible. I will
see him back again in 1 month.
Continue light duty. Continue
physical therapy as soon as he can
resume.

The claimant visited Dr. Stewart for his next

followup visit on November 17, 2014.  In the plan

section of his note Dr. Stewart wrote the following:

I have recommended return to regular
duty regarding his shoulder. There
are no restrictions any longer from
any activities regarding his
shoulder. I would wait until he is
out of the C-collar in January
before doing range of motion or
strength assessment, for final
impairment rating. I anticipate that
his range of motion and strength
will continue to recover after this
recent neck surgery, and once his
restrictions have been removed from
Dr. Shahim, then an impairment
rating can be  applied. For now he
is at maximum medical improvement
but as I said, the impairment rating
will be deferred until January 2015.

The claimant had two additional visits with Dr.

Stewart.  In his January 12, 2015 visit Dr. Stewart

indicated that at that point he would normally order

“functional capacity evaluation to determine work

capacity, but with his neck problems such as they are, I

do not believe they are going to get a valid FCE and I
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do not believe it would be helpful. The only chance of

getting a valid FCE will be to get him over the neck

problem and then perform the FCE.”  In his March 9, 2015

visit Dr. Stewart attributed the claimant’s continuing

shoulder problems to his “neck problem”.

After Dr. Stewart declined to order an additional

MRI on the claimant’s shoulder the claimant requested a

change of physician.  A Change of Physician Order was

entered by the Full Commission on May 1, 2015 changing

the claimant’s physician from Dr. Stewart to Dr. Jay

Lipke.

The claimant saw Dr. Lipke on May 21, 2015.  In the

Plan and Assessment section of Dr. Lipke’s notes he

indicated, “Status postoperative left massive rotator

cuff repair/distal clavicle resection with with (sic)

residual pain and weakness - suspect failed rotator cuff

repair.”  The plan from the claimant’s June 19, 2015

visit to Dr. Lipke was stated as, “[c]ontinue temporary

total disability, left shoulder MRI pending approval

through his insurance carrier, and return for follow-up

thereafter.”

OrthoArkansas performed an MRI on the claimant on

June 29, 2015.  The Impressions from the MRI were as



Pauley - G404481 50

follows:

1. Findings of prior rotator cuff repair,
acromioplasty, and distal clavicular 
resection.

2. Complete re-tear of the supraspinatus,
tendon with proximal fiber retraction at
and proximal to the of the humeral head 
midpoint on coronal images.  This allows 
for mild superior subluxation of the hum 
(sic) head on the glenoid and fluid in 
the subacromial-subdeltoid bursac.

3. Not visualized within the bicipital 
groove, the long head of the biceps tendon
is likely torn and dist (sic) retracted.

4. Apparent tear of the posterior labrum.

5. Mild infraspinatus tendinosis.

Dr. Lipke’s assessment found in his June 29, 2015

medical record states, “[f]ailed massive left rotator

cuff repair.”  Dr. Lipke’s records indicate that the

only treatment options for the failed massive rotator

cuff repair were to live with the problem or undergo a

reverse total shoulder arthroplasty.  At this point,

according to Dr. Lipke’s records, the claimant remained

temporarily totally disabled.

On October 27, 2015 the Physician’s Assistant,

Reino Henderson, indicated that the claimant apparently

had “a recurrent rotator cuff tear and will need a

shoulder replacement in the future... .”
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Dr. Shane McAlister was hired by the respondent in

this case to review the claimant’s medical records.  Dr.

McAlister stated in his report:

In summary, Mr. Pauley has a long 
standing history of chronic bilateral 
shoulder symptoms, previous right 
shoulder surgery for rotator cuff 
impingement, a fall on 4-2-2014 causing 
if not a primary tear at least a retear 
of a complete tear as evidenced by muscle 
athropy which then progressed over the 
interval leading up to his surgery on 
6-5-2014.  Then his post operative course 
of consistent improvement up until release 
to return to work in 11-2014 and a retear 
with new findings on physical exam and by 
MRI over the following interval leading up 
to 1-12-2015 and 3-9-2015.

There are additional medical records found in the

record showing treatments the claimant received prior to

the April 2, 2014 accident.  These records reflect a

history of degenerative disease of the cervical spine, a

previous rotator cuff surgery to the claimant’s right

shoulder, and a previous disc fusion at the C5-6 level

of the claimant’s cervical spine.

OPINION

Compensability of Cervical Spine Injury

In workers' compensation law, an employer takes the

employee as he finds him, and employment circumstances

that aggravate pre-existing conditions are compensable.
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Heritage Baptist Temple v. Robison, 82 Ark. App. 460,

120 S.W.3d 150 (2003). An aggravation of a pre-existing

noncompensable condition by a compensable injury is,

itself, compensable. Id. An aggravation is a new injury

resulting from an independent incident. Id. An

aggravation, being a new injury with an independent

cause, must meet the definition of a compensable injury

in order to establish compensability for the

aggravation. Id.

Arkansas Code Annotated section 11-9-102(4)(A)(I)

(Supp. 2009) defines a compensable injury as 

[a]n accidental injury causing internal or
external physical harm to the body . . .
arising out of and in the course of employment
and which requires medical services or results
in disability or death. An injury is
"accidental" only if it is caused by a
specific incident and is identifiable by time
and place of occurrence.

The claimant’s cervical spine injury is a

compensable injury.  Here, the claimant testified that

while he was working on April 2, 2014 he fell on his

left elbow.  This incident was reported to his

supervisor who one week later sent the claimant to a

doctor.

The majority found that the claimant failed to

establish by a preponderance of the evidence that the 
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cervical spine injury was a compensable injury; finding

it instead to be a continuation of a prior cervical

problem rather than an aggravation or a new injury.  The

evidence bears out the fact that the claimant clearly

had a pre-existing degenerative cervical spine

condition.  However, despite that condition, the

claimant was not suffering debilitating symptoms related

to it.  

The claimant testified that he had undergone neck

surgery by Dr. Shahim a year and a half prior to the

accident.  The claimant offered the following testimony:

Yeah, about two years, three years
ago Shahim put a disc in my neck.
That’s what scared me so bad about
my neck hurting that I was afraid
that something had damaged that
little strap.  

          ...
But, yeah, a year and a half before
the accident, I did have a disc
replaced.

Despite having cervical spine surgery, the symptoms

associated with his cervical spine had resolved.  When

asked whether he still had any symptoms from that

surgery, the claimant testified, “Oh, no, I was great

after that.”  The claimant testified that the symptoms

he had in his neck after the accident were as follows:

My arms would hurt and hurt bad in
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my hands, and just constant pain
from this left side. Shahim was
telling me that it was pinching more
on the right.  And I said, ‘But the
left shoulder –- the left arm is
what’s killing me.’

The claimant testified further that after the

accident at work he had constant symptoms with his neck

and left shoulder.  When asked, “...for the two years

since the surgery, you didn’t have any of those symptoms

until this accident?” the claimant responded, “[r]ight. 

Correct.”

Although the majority found that the claimant’s

testimony was not credible, that testimony is supported

by his medical records.  Dr. Shahim’s August 11, 2014

record indicates, “The patient presents with increasing

neck pain and shoulder pain after a fall in 04/2014. I

have not seen the patient since 01/2014.”  

Additionally, there was no evidence presented that

the claimant had any physical limitations or

restrictions prior to the April 2, 2014 accident related

to his neck.  There were no medical records whatsoever

in evidence for the dates between the claimant’s last

visit to Dr. Shahim on January 6, 2014 until his fall on

April 2, 2014.  The lack of medical treatments for the

almost four months prior to his accident supports the
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claimant’s testimony that his cervical spine condition

was asymptomatic.

For these reasons, I conclude that the claimant has

met this burden of proving by a preponderance of the

evidence that his pre-existing cervical spine condition

was aggravated by the work-related injury on April 2,

2014; thus, the cervical spine injury is compensable.  

Left Shoulder Injury Causally Related to Compensable
Injury

Under Arkansas workers’ compensation law, employers

must promptly provide medical services which are

reasonably necessary for treatment of compensable

injuries. Ark Code Ann. Sec. 11-9-508(a)(Supp. 2005).

Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120

S.W.3d 153 (2003). What constitutes reasonable and

necessary medical treatment is a question of fact for

the Commission. Wackenhut Corp. v. Jones, 73 Ark. App.

158, 40 S.W.3d 333 (2001). Reasonable and necessary

medical services may include those necessary to

accurately diagnose the nature and extent of the

compensable injury; to reduce or alleviate symptoms

resulting from the compensable injury; to maintain the

level of healing achieved; or to prevent further

deterioration of the damage produced by the compensable
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injury. Jordan v. Tyson Foods, Inc., 51 Ark. App. 100,

911 S.W.2d 593 (1995).  A claimant does not have to

support a continued need for medical treatment with

objective findings. Chamber Door Industries, Inc. v.

Graham, 59 Ark. App. 224, 956 S.W.2d 196 (1997). A

causal connection is established when the compensable

injury is found to be “a factor” in the resulting need

for medical treatment, even though the compensable

injury is not the major cause of the disability or need

for treatment. Williams v. L&W Janitorial, Inc., 85 Ark.

App. 1, 145 S.W.3d 383 (2004). 

The majority has made a finding that the claimant’s

continuing problem with his left shoulder is not

causally connected to his April 2, 2014 compensable

injury.  However, that finding is contrary to the

findings shown in the MRI taken on June 29, 2015.  After

reviewing this MRI, Dr. Lipke opined that the claimant’s

shoulder problems at that time were resulting from a

failed rotator cuff surgery.  This surgery was performed

as a result of the claimant’s compensable injury;

therefore, any resulting treatment to correct this

failed surgery (which in this case is a shoulder

replacement surgery and any followup treatment required
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after that surgery) is certainly “a factor” in the

claimant’s need for treatment. See Williams v. L&W

Janitorial, Inc., supra.  

In reaching its conclusion the majority relied

strongly upon the opinion of Dr. McAlister.  However, I

agree with the well-reasoned opinion of the

Administrative Law Judge that this opinion should “be

entitled to less credibility and presuasion (sic) than

those of Dr. Shalim (sic) and the other treating and/or

examining physicians whose medical reports comprise the

record in this claim.”  As stated in the ALJ’s opinion:

As noted above, respondents provided
the claimant’s medical records to
Dr.  McAlister, who authored a
September 3, 2015, report addressing
the nexus between the claimant’s
cervical complaints as well [as] the
treatment recommendations with
respect to the claimant’s left
shoulder on the April 2, 2014, work-
related accidental fall. Dr.
McAlister had never examined or
provided medical treatment to the
claimant.  The claimant has received
extensive treatment under 
the care of Dr. Stewart, and the
medical providers at Concentra, with
regards to the April 2, 2014, left
shoulder injury. Further, since
initiating treatment under the care
of Dr. Lipke, as well as referrals 
therefrom, as a result of the Change
of Physician Order, the claimant has
undergone additional diagnostic
studies and physical examinations,
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as reflected in the medical 
evidence. Further, the cervical
component of the claimant’s April 2,
2014, work-related accidental injury
has been addressed, evaluated,
and/or treated by Dr. Shehim (sic)
as well as Dr. Lipke, and other
providers at OrthoArkansas, to
include Physician Assistant
Henderson/Dr. Capocelli. I find the
medical opinions and recommendations
of the claimant’s treating and/or
examining physicians to be more
persuasive and credible than that of
Dr. McAlister.  The claimant has
sustained his burden of proof by a
preponderance of the evidence that
the treatment recommendations of Dr.
Lipke, as well as referrals
therefrom, constitute reasonably
necessary medical treatment, which
is casually related, for the April
2, 2014, compensable left shoulder
injury.

Total Temporary Disability Benefits

The majority has also found that the claimant’s

healing period ended on November 17, 2014 and denied the

claimant additional temporary total disability benefits. 

I disagree with this finding.  The healing period ends

when the underlying condition causing the disability has

become stable and nothing further in the way of

treatment will improve that condition.  Mad Butcher,

Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).

The healing period has not ended so long as treatment is

administered for the healing and alleviation of the
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condition. Breshears, supra; J.A. Riggs Tractor Co. v.

Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990). 

The claimant needs additional treatment for both

his cervical spine injury and his left shoulder injury. 

Dr. Lipke has opined that the claimant will need an

additional surgery for his left shoulder (which, for

reasons set out above, is a compensable injury in this

case).  Based on this opinion, the claimant is still in

his healing period for his shoulder injury.  

I am not unmindful of the fact that Dr. Stewart

stated that the claimant had reached maximum medical

improvement at the claimant’s November 17, 2014 visit.

However, I do not agree with the majority that this

ended the claimant’s healing period. 

Dr. Stewart indicated in the previous visit on

October 20, 2014:

He still does not have his full
range of motion. He only has about
85 degrees of abduction and 55
degrees of external and internal
rotation. 
...
I would like to get him back into
therapy as soon as possible. ...
Continue physical therapy as soon as 
he can resume.

Clearly Dr. Stewart believed less than one month

prior to indicating that the claimant had reached
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maximum medical improvement that, to restore the

claimant’s full range of motion, additional treatment

was necessary.  Between the October 20, 2014 visit and

the November 17, 2014 visit the claimant had not

received any additional physical therapy; however, Dr.

Stewart abruptly determined that the claimant had

reached maximum medical improvement.  Because Dr.

Stewart recommended additional treatment that was not

yet provided, the determination that the claimant had

reached his maximum medical improvement did not end the

claimant’s healing period. See Amaya v. Newberry's 3N

Mill, 102 Ark. App. 119, 282 S.W.3d 269 (2008)

(reversing Commission's determination that claimant's

healing period had ended when physician who stated

claimant had reached maximum medical improvement also

stated claimant should receive injections for his back

and workers' compensation should pay for the treatment)

Additionally, as stated above, since the additional

shoulder surgery and any subsequent treatments are

causally connected to the compensable injury, the

claimant remains in his healing period.  

‘Disability’ means incapacity
because of compensable injury to
earn, in the same or any other
employment, the wages which the
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employee was receiving at the time
of the compensable injury.

A.C.A. §11-9-102(4)(F)(8).

As evidenced by the claimant’s medical records and

testimony, the claimant has been unable to work since

October 7, 2014.  According to Dr. Lipke’s July 16, 2015

records, “We will plan referral to one of my partners

who performs reverse total shoulder arthroplasty pending

approval through his workman’s comp carrier.  In the

interim remains temporarily totally disabled.”

The claimant testified that he cannot do anything

on an eight-hour a day, forty-hour-a-week basis.  Also,

according to his medical records, Dr. Shahim advised the

claimant to remain off work beginning on October 7, 2014

and lasting until November 24, 2014.  The claimant

received subsequent medical work excuses through October

8, 2015.  At the October 28, 2015 hearing on this matter

the claimant testified, “I’m still considered an

employee, but I’m not working.”

Since the claimant is still in his healing period

and satisfies the definition of disability, he is

entitled to receive total temporary disability benefits

for these compensable injuries.

For the aforementioned reasons, the claimant is
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entitled to receive benefits for his cervical spine

injury, additional medical treatment for his left

shoulder injury, and total temporary disability

benefits.  Therefore, I would award those benefits. 

For the foregoing reasons, I must dissent from the

majority opinion.

                                     
                    PHILIP A. HOOD, Commissioner


