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Decision of Administrative Law Judge:  Reversed.

OPINION AND ORDER

The respondents appeal the decision of an

administrative law judge filed on May 21, 2015, finding that

the claimant has proven that he is permanently and totally

disabled as a result of his April 13, 2011, compensable left

shoulder injury.  A carefully conducted de novo review of

this claim in its entirety reveals that the claimant has
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failed to prove that he is permanently and totally disabled

as a result of his April, 2011, left shoulder injury. 

Therefore, this finding is hereby reversed.

The compensability of the claimant’s injury has

already been established.  On April 13, 2011, the claimant

sustained a left rotator cuff tear with subacromial

impingement as a result of being hit by a pipe.  At that

time, the claimant worked at one of the respondent-

employer’s asphalt plants where, among other things, he

performed maintenance, swept, greased bearings, and operated

a front-end loader. 

Following his left shoulder injury, the claimant

came under the care of Springfield, Missouri, orthopaedic

surgeon, Dr. David Rogers.  On July 8, 2011, Dr. Rogers

performed an arthroscopic procedure on the claimant’s left

shoulder to repair his torn tendon.  On October 10, 2011,

Dr. Rogers noted that the claimant was making “reasonable

progress” with his recovery, and he increased the claimant’s

lifting restrictions to no more than five pounds with no

overhead use of the left arm. 

The claimant returned to work for the respondent-

employer on October 11, 2014.  Upon his return to work, the

claimant initially stacked tickets.  He was then assigned to
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operate a track hoe, pick up trash, and stack pallets. 

Meanwhile, the claimant continued under Dr. Rogers’ care,

who in a clinic note dated February 6, 2012, noted that the

claimant suffered from adhesive capsulitis.  Dr. Rogers

performed arthroscopic lysis of the left shoulder with

manipulation on April 13, 2012.  Thereafter, the claimant

returned to work for the respondent-employer until he was

later laid-off and eventually terminated.

In a clinic note dated August 10, 2012, Dr. Rogers

noted that while the claimant had “made no further

progress,” he had no problem with working below shoulder

height.  In addition, the claimant was still unable to lift

above his head.  In conclusion of that report, Dr. Rogers

stated, in part, as follows:

PLAN: I told him I do not
think that he needs another
operation on his shoulder at
this point. It is not clear to
me that he is continuing to
benefit from physical therapy.
We will have him go ahead and
do his stretching and
strengthening exercises on his
own and light duty
restrictions were given. He
can use the arm for his day to
day activities and do as much
as he can reasonably tolerate.
I will see him back here in
two months....I am not ready
to release him from my care.
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In a follow-up clinic note dated October 19, 2012,

Dr. Rogers noted that the claimant continued to work light

duty for the respondent-employer operating machinery,

although he could still not do any overhead lifting.  On

that date, Dr. Rogers found the claimant to be at maximum

medical improvement for his left shoulder injury and he

assigned the claimant with permanent restrictions of “no

overhead use of the left arm and no overhead lifting more

than ten pounds.”  Using the Fifth edition of the Guides to

the Evaluation of Permanent Medical Impairment, on November

15, 2012, Dr. Rogers assessed the claimant with forty

percent (40%) permanent physical impairment pursuant to his

left shoulder injury.

On March 25, 2013, Dr. Terry Sites conducted an

independent medical evaluation of the claimant’s injury,

medical treatment, and prognosis.  Following a review of the

claimant’s medical records and a physical examination of the

claimant, Dr. Sites expressed concern that the claimant’s

diabetes may be having an effect on his continuing left

shoulder symptoms of pain and stiffness.  In conclusion of

his lengthy report of this evaluation, Dr. Sites opined that

the claimant had reached maximum medical improvement for the

“stiffness in his shoulder,” and, using the Fourth edition
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of the Guides, he assigned the claimant with a total left

upper extremity impairment rating of thirteen percent (13%),

or eight percent (8%) to the body as a whole.  With regard

to work restrictions, Dr. Sites stated that the claimant’s

work capacity “as it relates to the left shoulder and upper

extremity” should include no work activity above chest

level, with no lifting above ten pounds at or below the

waist.  Dr Sites added as follows: “This would eliminate any

repetitive work activity in which reaching requires the

elbow to extend away from its position at the side of the

body.”

On March 20, 2015, the claimant underwent a

vocational rehabilitation evaluation conducted by Ms.

Heather Taylor.  In her report of that evaluation, Ms.

Taylor noted that, among other things, the claimant had

performed primarily unskilled manual labor during most of

his work history; therefore, he had not acquired any

significant transferrable skills.  Further, Ms. Taylor noted

that the claimant’s light duty restrictions would prevent

him from returning to most of the types of jobs he had

performed in the past.  Ms. Taylor stated that the claimant

had received no education and that he was illiterate. 

Therefore, Ms. Taylor concluded that the claimant was not a
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candidate for formal retraining.  She further concluded that

the claimant’s lack of transferable skills, light duty

limitations, and no education would “pose significant

barriers to his ability to return successfully to the

workforce.”

Ms. Taylor noted that the claimant currently

cooks, mows the lawn with a riding lawnmower, and fishes

whenever he wants.  She added that he no longer attends

social activities such as eating out or playing billiards

because he cannot afford these types of activities.

Ms. Taylor reported that the claimant has a valid

Class A Arkansas Commercial Driver’s License (CDL), that he

can “drive around town,” but not long distances, and that he

does not drive at night due to vision problems associated

with his diabetes.

Ms. Taylor noted that the claimant would like to

return to work, if at all possible, but that he was “unsure

what jobs would be available to him.”  Ms. Taylor stated

that the claimant related to her that he has experience

operating various types of heavy equipment and “believes

from a physical standpoint, he could return to work as a

heavy equipment operator if an employer would allow him to

only operate the equipment as opposed to also performing
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manual labor duties.”  

I note that in the Medical Information section of

Ms. Taylor’s report, she mentions that the claimant

underwent a left cubital tunnel release and tendon

lengthening procedure on July 25, 2014.  With regard to pre-

existing conditions, Ms. Taylor included diabetes, hip pain,

back pain, knee pain, and ankle pain.  She elaborated

concerning these pre-existing conditions as follows: “Mr.

Palmerin reported that he has experienced pain in most of

his joints for many years. He believes he probably has

arthritis, and he is physically worn from the type of work

he has done most of his life.”  Furthermore, Ms. Taylor

reported that the claimant takes no prescription medications

for his left shoulder injury.

Noting further that the claimant had falsified

records to reflect that he had a sixth grade education

“because he thought it would help him obtain employment,”

Ms. Taylor added that the claimant has no formal education;

that he was five years old when he went to work picking

tomatoes; he never learned to read or write in his native

language of Spanish; and although he recognizes some of the

letters of the English alphabet, he is unable to read or

write English.  Ms. Taylor reported that the claimant was
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taking English classes at the Adult Education Center “a year

or two ago” in order to improve his speaking ability, but

that he was forced by his wife to quit.  Moreover, the

claimant informed Ms. Taylor that “he would love to learn

how to read and write English at a basic level, but he does

not think he will be able to do so because he does not think

his wife would ever support him in his effort.”

Ms. Taylor noted that the type of work that the

claimant performed was classified as medium, whereas his

restrictions put him in the light category of work

classifications.  Ms. Taylor concluded that the claimant

will “likely have a difficult time returning to the

workforce in a capacity different than what he is accustomed

to doing.”  Considering the claimant’s physical and

educational deficits, Ms. Taylor first recommended they

contact the respondent-employer to “inquire if they would

consider allowing him to return to work exclusively as a

truck driver or heavy equipment operator, without any manual

labor duties.”  Ms. Taylor stated that her second

recommendation would be to conduct a one-time labor market

survey of the available jobs in the claimant’s area “to

identify any other options that might be available to him.” 

At the time of the hearing before the commission
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on May 6, 2015, the claimant stated that he was 57 years

old.  The claimant stated that he has lived in America since

April 20, 1976.  The claimant affirmed that he is basically

illiterate in both Spanish and English, and that he has

worked primarily performing manual labor since he was five

years old. 

The claimant described his work activities with

the respondent-employer prior to his left shoulder injury,

as follows:

I would roll the asphalt
sometimes. Sometimes I used a
backhoe. Sometimes I used a
track hoe. Whatever they had
me do as labor. I also did
maintenance at the plant where
they made the asphalt. I would
grease things, changing out
parts.

The claimant explained that they sometimes had to

use machinery to move heavy parts.  He further stated that

he used a rake to level the asphalt and a shovel to throw

the asphalt “to fill in.”  

With regard to his current physical problems, the

claimant  stated, “It hurts sometimes when the climate

changes like now. I can’t put my hand behind me. It

hurts....Anything I do hurts. I try to do work, but it

hurts.”  
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The claimant testified that some of the tasks he

performed after returning to work were beyond his

restrictions, and that some were not.  The claimant verified

that he was laid off by the respondent-employer, then

eventually let go.  The claimant stated that he attempted to

drive a truck transporting heavy machinery thereafter, but

that he could not “do the chains that would tie up the

machinery,” and he had to quit after about two weeks.  

The claimant stated that whereas he worked picking

fruits and vegetables when he first came to the United

States, he did not think he could do that work now because

it would involve raising his hand.  The claimant testified

that he had experience in landscaping, but he could not

return to that type of work because it would require him “to

lift heavy things.”  The claimant cited operating machinery

as the easiest job he has ever done.  Further, the claimant

stated that in order to work now, he would have to “have

more education to be able to do a calmer job that doesn’t

require a lot of body work.” 

On cross-examination, the claimant admitted that

although he has time to continue English classes, he is not

taking classes now because it causes fights between he and

his wife over money. More specifically, the claimant
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testified as follows:

Q. So is the reason that you
are not taking the classes now
is because you were fighting
with your wife over money?

A. That’s the biggest reason.
The reason that she won’t let
me do this kind of stuff is
because I’m not bringing money
home.

The claimant testified that he spends most of his

time watching television and taking walks.  The claimant

admitted that he can drive trucks, but the problem is that

he can’t read the road signs.  The claimant further admitted

that he drove himself to the hearing.  The claimant admitted

that he went to English classes as part of his requirement

for receiving unemployment benefits after he was terminated

by the respondent-employer, and that he quit shortly after

these benefits stopped.  The claimant further admitted that

he has applied for Social Security Disability benefits and

that, along with his shoulder injury, he has listed his

other, pre-existing problems as reasons for his disability. 

The claimant testified that there have been periods of time

during which he has been unable to work due to his back

condition.

Permanent total disability means inability,
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because of a compensable injury or an occupational disease,

to earn any meaningful wages in the same or other

employment.  Ark. Code Ann. § 11-9-519(E)(1)(Repl. 2002). 

The claimant has the burden of proving that he is unable to

earn meaningful wages.  Ark. Code Ann. § 11-9-519(E)(2). 

Attendant factors relevant to whether a claimant is unable

to earn any meaningful wages include medical evidence, age,

education, experience and other circumstances reasonably

related to a claimant’s earning power.  Rutherford v. Mid-

Delta Community Servs., Inc. 102 Ark. App. 317, 285 S.W.3d

248 (2008).  Absent a finding of permanent total disability,

a claimant who had suffered a scheduled injury is limited to

the benefits listed at Ark. Code. Ann. § 11-9-521(Repl.

2002).

The parties have stipulated that the claimant

reached the end of his healing period for his compensable

left shoulder injury on November 10, 2014.  The claimant was

assessed with, and the respondents accepted an eight percent

(8%) whole body anatomical impairment rating for that

injury.  Now, the claimant contends that, because of that

injury, he is unable to earn any meaningful wages in his

prior or any other employment, and that he is, therefore,

permanently and totally disabled as result of his
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compensable injury. 

The claimant was released at maximum medical

improvement for his left shoulder injury and given permanent

restrictions by Dr. Rogers of no overhead use of his left

arm and no lifting more than ten pounds.  Subsequently, Dr.

Sites assigned work restrictions for the claimant “as it

relates to the left shoulder and upper extremity” of no work

activity above chest level, with no lifting above ten pounds

at or below the waist.  Dr. Sites added that these

restrictions would “eliminate any repetitive work activity

in which reaching requires the elbow to extend away from its

position at the side of the body.”

Notwithstanding that both of these physicians

assigned the claimant permanent restrictions with regard to

his left upper extremity, neither doctor stated that the

claimant was permanently disabled and could no longer work

due to his left shoulder injury.  Furthermore, as a result

of her vocational assessment, Ms. Taylor did not determine

that the claimant could no longer work in any capacity. 

Rather, she stated that the claimant would “likely have a

difficult time returning to the workforce in a capacity

different than what he is accustomed to doing.”  Moreover,

even taking the claimant’s physical and educational deficits
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into consideration,  Ms. Taylor indicated that the claimant

could return to work driving a truck or operating heavy

equipment if these jobs did not require manual labor duties. 

Further, not only did the claimant return and continue to

work for the respondent-employer following his injury until

he was terminated, he admitted that he felt he could work if

he had more education and was offered a “calmer job that

doesn’t require a lot of body work.”  In fact, the claimant

was taking English classes at an Adult Education Center near

his home in order to improve his education until his wife

demanded that he stop.  The claimant admitted that he has

time to resume these classes, he but will not do so because

his wife will not allow him “to do this kind of stuff.” 

Although the claimant is in his late fifties, he

has no formal education, and he has performed manual work

his whole life, there is absolutely no evidence in this

claim that the claimant is totally incapacitated from

earning meaningful wages as a result of his left shoulder

injury in some capacity.  Further, we note that the claimant

has other disabling conditions, such as diabetes, that

reasonable minds could easily conclude might impede and/or

impact his ability to return to work. 

In sum, no physician has opined that the claimant
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is totally unable to work; a vocational evaluator has not

concluded that the claimant is totally unable to work; and,

the claimant himself admits that there are jobs he could

presently perform as long as they did not require manual

labor, and jobs that he could potentially perform if he had

more education.  Therefore, the Full Commission finds the

claimant has failed to prove by a preponderance of the

evidence that he is totally incapacitated from earning any

meaningful wages as a result of his compensable left

shoulder injury.

With regard to wage-loss benefits, it is well

established that wage-loss is the extent to which a

compensable injury has affected a claimant’s ability to earn

a livelihood.  Emerson Elec. v. Gaston, 75 Ark. App. 232, 58

S.W.3d 848 (2001).  When a claimant has an impairment rating

to the body as a whole, the Commission has the authority to

increase the disability rating based upon wage-loss factors.

Lee v. Alcoa Extrusion, Inc., 89 Ark. App. 228, 201 S.W.3d

449 (2005).  The Commission is charged with the duty of

determining disability based upon a consideration of medical

evidence and other factors affecting wage-loss such as the

claimant’s age, education, and work experience. Id.  In

addition, a claimant’s motivation to work, post-injury
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income, credibility, and demeanor may be considered by the

Commission in determining wage-loss. Henson v. Gen. Elec.,

99 Ark. App. 129, 257 S.W.3d 908 (2008). 

Objective and measurable physical or mental

findings, which are necessary to support a determination of

“physical impairment” or anatomical disability, are not

necessary to support a determination of wage loss

disability.  Arkansas Methodist Hosp. v. Adams, 43 Ark. App.

1, 858 S.W.2d 125 (1993).  However, a claimant’s lack of

interest in pursuing employment with her employer and

negative attitude in looking for work are impediments to our

full assessment of wage loss.  Logan County v. McDonald, 90

Ark. App. 409, 206 S.W.3d 258 (2005); Emerson Electric,

supra.  In addition, a worker's failure to participate in

rehabilitation does not bar his claim, but the failure may

impede a full assessment of his loss of earning capacity by

the Commission.  Nicholas v. Hempstead Co. Mem. Hospital,  9

Ark. App. 261, 658 S.W.2d 408 (1983).  The Commission may

use its own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the

evidence to determine wage-loss disability.  Oller v.

Champion Parts Rebuilders,  5 Ark. App. 307, 635 S.W.2d 276

(1982).
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The claimant is 58 years old and moved to the

United States over forty years ago.  He cannot read or write

either in Spanish or in English.  As a result of his

compensable injury, the claimant has permanent restrictions

of no work activity above chest level and no lifting above

ten pounds.  The claimant currently cooks, mows the lawn,

fishes, and drives a car.  The claimant did return to work

for respondent employer on restrictions until he was laid

off and eventually terminated.  He testified that he would

like to return to work and that he thought he could drive or

operate machinery so long as he could work within his

restrictions of no work above chest level and no lifting

over 10 pounds.  The claimant’s previous employment was

considered in the medium level of physical work demands.

Claimant’s permanent restrictions now place him in the light

level classification.  The claimant is physically capable of

returning to work.  

When we consider the claimant’s age, education or

lack thereof and his work experience together with his

compensable injury and permanent restrictions, as well as

all the other factors affecting wage loss, we find that the

claimant has sustained a 30% wage loss disability. 

The claimant’s attorney is entitled to fees for
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legal services in accordance with Ark. Code Ann. §11-9-

715(a) (Repl. 2012).  For prevailing in part on appeal to

the Full Commission, the claimant’s attorney is entitled to

an additional fee of five hundred dollars ($500), pursuant

to Ark. Code Ann. §11-9-715(b)(Repl. 2012).

IT IS SO ORDERED.

                               
                         SCOTTY DALE DOUTHIT, Chairman

                                
               KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion. I agree with the award

of 30% wage loss disability, but I must dissent, because

I would award permanent total disability benefits.

Pursuant to Ark. Code Ann. §11-9-522,

permanent disability compensation is paid where the

permanent effects of a work-related injury incapacitate

the worker from earning the wages which he was receiving

at the time of injury. In determining the degree of
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permanent disability sustained by an injured worker with

an unscheduled injury, the Commission must consider

medical evidence demonstrating the degree to which the

worker's anatomical disabilities impair his earning

capacity, as well as other factors such as the worker's

general health, age, education, work experience,

attitude and motivation, interest in rehabilitation,

degree of pain, post-injury income, credibility,

demeanor, and other matters which may reasonably be

expected to affect the worker's future earning capacity. 

Ark. Code Ann. Sec. 11-9-522(b)(1); Glass v. Edens, 233

Ark. 786, 346 S.W.2d 685 (1961); Oller v. Champion Parts

Rebuilders, Inc., 5 Ark. App. 307, 635 S.W.2d 276

(1982); Arkansas Wood Products v. Atchley, 21 Ark. App.

138, 729 S.W.2d 428 (1987); City of Fayetteville v.

Guess, 10 Ark. App. 313, 663 S.W.2d (1984); Curry v.

Franklin Electric, 168, 798 S.W.2d 130 (1990). When it

becomes evident that the worker's underlying condition

has become stable and that no further treatment will

improve the condition, the disability is deemed to be

permanent. If the employee is totally incapacitated from

earning a livelihood at that time, he is entitled to

compensation for permanent and total disability. Minor
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v. Poinsett Lumber & Manufacturing Co., 235 Ark. 195,

357 S.W.2d 504 (1962).

The claimant was 57 at the time of the

hearing. He began working for the employer in 2010,

doing maintenance on heavy machinery, raking and

shoveling asphalt, sweeping, greasing machines, and

operating a front end loader. On April 13, 2011, while

closing a silo, his arm was struck by a metal piece,

which caused a compensable injury to his left shoulder,

in the form of a rotator cuff tear. Surgery was

performed on July 8, 2011. Despite his continued pain,

on October 12, 2011, Dr. Rogers released the claimant to

work with a five-pound lifting restriction and no

overhead lifting. The claimant was put in a light duty

position, assigning tickets, and then operating a track

hoe, to pick up trash and to stack pallets. The claimant

was unable to pick up wooden pallets with his arms. The

claimant continued to see Dr. Rogers for his symptoms.

In April 2012, Dr. Rogers performed a surgical

manipulation of the claimant’s shoulder. The claimant

returned to work with restrictions in 2011. The claimant

was sent to physical therapy after his surgery and

surgical manipulation. He had not experienced any
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benefit from therapy as of August 2012. The claimant

stated that after his release to work by Dr. Rogers, he

went back to greasing and operating the machinery. He

also mowed the grass. He was able to use a machine to

mow, but he could not tolerate or use a weed-eater. The

claimant was laid off in October 2012 and terminated in

December 2012. 

Dr. Rogers assessed a permanent anatomical

impairment rating of 40% to the upper extremity, using

the 5th edition of the Guides to the Evaluation of

Permanent Impairment. Dr. Sites performed an independent

medical examination and assessed a permanent anatomical

impairment rating of 13% to the upper extremity, equal

to 8% to the body as a whole, based upon the fourth

edition of the Guides.

The claimant stated that he continued to have

pain and mobility problems with his shoulder. Using his

left arm caused shoulder pain.

The respondent accepted the compensability of

the injury and paid the 8% permanent anatomical

impairment rating. After a hearing in May 2015, the

claimant was awarded permanent total disability

benefits.
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The claimant was fifty-eight years old. His

work history was exclusively manual labor. He started

work at five years of age, picking vegetables and

clearing land. He came to this country as a teenager,

with no education. He remains illiterate in both English

and Spanish. His work history includes fruit and

vegetable picking, landscaping, die casting aluminum in

a factory, laying sewer pipe, construction, driving a

dump truck and operating a punch press. He had a

commercial driver’s license, but because he could not

read street and road signs, he could only drive in

places with which he is familiar.

The claimant’s treating physician, Dr. Rogers,

stated that he had a 40% permanent anatomical impairment

to his upper extremity, and that the claimant was

permanently restricted to no overhead use of the left

arm and no overhead lifting of more than ten pounds. Dr.

Rogers stated that he would “likely have some difficulty

with repetitive use” of his left arm. He went on to

state that the claimant’s condition was permanent and

“stationary,” and that the work injury was the

“prevailing factor” in his diagnosis, need for

treatment, and impairment.
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Dr. Sites, who performed an independent

medical examination, assessed a 13% upper extremity

impairment, equal to 8% to the whole body. Dr. Sires

stated that:

Work capacity as it relates to the left
shoulder and upper extremity includes no
work activity above chest level, with no
lifting about 10 pounds at or below waist
level, repetitive work allowed with
negligible weight with the elbow at the
side. This would eliminate any repetitive
work activity in which reaching requires
the elbow to extend away from its
position at the side of the body.

Dr. Sites also felt that the claimant had a

neurological injury which had not been but needed

evaluation.

Heather Taylor, a vocational rehabilitation

consultant, stated that the claimant could not do the

work he had previously performed and that he could not

do any manual labor. She stated that he would only be

able to work in the light level of physical demands. She

stated that a return to work other than what he had

previously performed would not be likely, with his lack

of transferable skills and his lack of education and

illiteracy in both English and Spanish. His experience

operating heavy equipment is not helpful to his future
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employment prospects, because that work is in the medium

classification and outside his restrictions and

abilities:

Mr. Palmerin has performed primarily
unskilled manual labor during most of his
work history, thus he has not acquired
any significant transferrable skills. He
appears to have light duty restrictions
which will prevent him from returning to
most of the types of jobs he has
performed in the past. He did not receive
even an elementary level education in
Mexico and is illiterate, so he is not a
candidate for formal retraining. His lack
of transferrable skills, light duty
limitations, and no education will pose
significant barriers to his ability to
return successfully to the workforce.

Taylor noted that, in the current job market,

most employers require the minimum of a GED for even

unskilled jobs. With his lack of education and his

illiteracy in both English and Spanish, Taylor stated

that he would not be likely to obtain a GED. Taylor and

the claimant discussed the fact that he could return to

operating heavy machinery with an employer’s

accommodation that he did not have to perform the labor

that had always been required of him in his machine

operator jobs. Taylor’s report shows that he could not

return to the operation of heavy machinery or truck

driving, even if the claimant thought he could, due to
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his physical restrictions.

The claimant explained that he could not

return to any of his previous jobs, because they

required using his left arm, raising it, hitting things,

and because they all required heavy lifting. The easiest

job he ever had was operating machinery, and that he had

to do heavy lifting and use his left arm.

In regard to the claimant’s motivation to

return to work, after his termination, he returned to

work for about two weeks with another employer,

transporting heavy machinery, but he could not lift the

chains to tie down the machinery and had to quit. He

testified that he wanted to return to work and that he

wanted to learn. He took English classes while on

unemployment benefits. He explained that his ability to

read English had improved so that he could read some but

“very little” of the road signs when he drove. He had

difficulty completing and continuing the class, due to

marital and financial problems. He did not look for work

while on unemployment, because he was instructed to take

classes. The claimant has shown that he is willing to do

what is recommended to expand his skills. 

The claimant testified that he had worked with
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different aches and pains in his lifetime, but that

those were temporary. He did not have left shoulder

problems, until his 2011 work injury, at which time he

developed debilitating pain and limitations. Both Dr.

Rogers and Dr. Sites agreed that the claimant had

significant limitations in the use of his left arm.

Those limitations prevent the claimant from returning to

work within his skills and education.

The claimant sustained a significant injury,

which required two significant surgeries, and which

resulted in significant permanent limitations and

symptoms. Those limitations bar his return to any of his

prior jobs. When combined with his age, lack of any

education, his illiteracy, his lack of transferable

skills, his heavy labor work history, and his desire to

return to work, the claimant’s restrictions have

rendered him unable to earn a wage. In McDonald v.

Batesville Poultry Equipment, 90 Ark. App. 435, 206

S.W.3d 908 (2005), the Court of Appeals determined that

there was no substantial evidence to deny an award of

permanent total disability. In that case, the claimant

sustained a leg injury and a resultant 51% permanent

anatomical impairment rating to his leg. The claimant
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was 46 years old at the time of the hearing and lived

with his sister. He had a high school diploma, but was

functionally illiterate, unable to read and able only to

write his name. He worked in the construction of chicken

houses for about twenty years, but his work was

unskilled. A vocational expert’s opinion that the

claimant could find employment in his community did not

take into account psychological and psychiatric reports

showing learning disabilities, illiteracy, and further

significant limitations to his ability to perform work.

Certainly, the facts are similar to the current claim,

in which the claimant is illiterate in both English and

Spanish, at the age of almost 59, with no childhood or

adult education, a history of only heavy, unskilled

labor, no high school diploma or GED and little chance

of obtaining one, and significant limitation of the use

of his left arm.

Certainly, even if the claimant could return

to work, he has lost far more than 30% of his ability to

earn a wage. The majority’s opinion flies in the face of

common sense, the medical evidence and the vocational

expert’s evidence.

For the foregoing reasons, I concur in
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part and dissent in part from the majority opinion.

                                
                         PHILIP A. HOOD, Commissioner


