
NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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OPINION FILED DECEMBER 6, 2016

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents No. 1 represented by the HONORABLE ROBERT H.
MONTGOMERY, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed April 20, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The employer/employee/carrier
relationship existed on or about
September 23, 2005.



Nokes-F605114 2

2. The claimant sustained a low back injury on
that date which was accepted as compensable by
the respondents.

3. The claimant’s average weekly wage on the date
of injury was $992.48, with corresponding
compensation rates of $448.00 for temporary
total disability and $336.00 for permanent
partial disability, respectively.

4. Respondent No. 1 controverts in its entirety
the present claim for temporary disability.

5. The prior opinions and orders filed in this
case are the law of the case on the findings
therein.

6. The claimant has failed to establish by a
preponderance of the evidence that additional
fusion surgery is reasonably necessary at this
time to treat her compensable back injury.

7. The claimant has failed to establish by a
preponderance of the evidence that she is
entitled to additional temporary disability
compensation.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.
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Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, denying the

claimant benefits for additional medical treatment in

the form of an additional fusion surgery and additional

temporary disability benefits. 

The majority has found that the claimant

failed to prove by the preponderance of the evidence

that an additional fusion surgery is reasonably

necessary.  The majority has also found that the

claimant failed to establish by a preponderance of the
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evidence that she is entitled to additional temporary

disability compensation.  I disagree with this findings.

Factual and Medical Background

Following her work-related accident the

claimant was initially evaluated and unsuccessfully

treated conservatively with physical therapy, epidural

steroid injections, and discographies.  On May 31, 2006,

the claimant was seen by Dr. Wayne Bruffett, who

diagnosed her with annular tears at L4-5 and L5-S1.  In

September 2006, Dr. Bruffett performed a two-level

removal and fusion at L4-5 and L5-S1.  Unfortunately,

the surgery did not provide the claimant with any pain

relief and, in fact, the claimant testified that her

pain intensified after the surgery.  In his September

15, 2008 notes Dr. Bruffett indicates the following:

I reviewed things with Ms. Mills. 
The only thing that I can find on
MRI scan that may be the source of
her ongoing pain would be her disc
problem at L3-4.  We discussed
treatment options both surgical and
nonsurgical [sic].  She and I both
agree that we should not really
consider surgical treatment for this
at this point for primarily two
reasons.  Number one, I can’t give
her reassurance that this is even
the cause of her pain, and more
importantly, number two, she did not
do well with her initial operation
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at all.  In fact she reports now it
is even worse pain than [when] we
started.  Therefore, I think she is
going to need to manage this
nonoperatively [sic]. ...

Because of her continuing back problems, in

2010 the claimant began seeing neurosurgeons, Dr. Luke

Knox and Dr. Barry Katz.  In January of 2015 Dr. Katz

recommended extending the claimant’s fusion, possible

revision, and the removal of instrumentation and the

spinal cord stimulator.  However, this surgery was put

on hold when the claimant became ill with whooping

cough.  In October of 2015 Dr. Katz recommended

extending the fusion to both L3-4 and L2-3 levels.  In

December of 2015 films showed stenosis above the prior

fusion.

In November of 2015 the respondent had a

Preauthorization Review conducted.  The reviewer opined,

“[t]he request for the L2-3, L3-4 fusion with extension

to S1 and removal of SCS is not medically necessary.” 

The reviewer offered the following reasoning for his

opinion:

The CT myelogram showed no change
from the previous CT myelogram the
year prior.  The CT myelogram showed
no compression of neural structures. 
The patient was offered extension of



Nokes-F605114 6

fusion in 2012 and stated she did
not want any further fusion
surgeries and elected SCS placement. 
Surgery cannot be done as a
convenience measure for the patient. 
The patient has had chronic pain and
a [is] workers compensation patient,
both negative factors for success. 
At this point, she should be
considered a failed back syndrome
and the prospects for pain relief
far outweighed by the potential
risks of surgery.  It is not in the
patient’s best interest to do
surgery.

The reviewer reached the conclusion that

“[t]he request for the L2-3, L3-4 fusion with extension

to S1 and removal of SCS is not medically necessary.”

Following this review, the respondent sent the

claimant to Dr. Barry Baskin for an independent medical

evaluation on February 1, 2016.  Dr. Baskin offered the

following opinion:

I have been asked to give some
opinions regarding Ms. Mills-Nokes
case.  There was a peer review of
this case, which I do not have in
the records today that reportedly
indicated that the proposed
procedure as outlined by Dr. Katz
was not medically necessary and that
Ms. Mills-Nokes should be considered
to have a failed back syndrome.  I
think by definition she does have
chronic back pain.  I am of the
opinion as well that an extensive
fusion at the more proximal levels
would likely not result in complete



Nokes-F605114 7

alleviation of her pain and could
make the pain worse.  It is not
really clear based on the review of
the films what her actual pain
producer is at this time.  She does
have degenerative disc disease in
the spine and could be having pain
from that.  I do not see anything
causing nerve root compression that
would be causing her to have break
away weakness at the right ankle or
complaint of numbness and weakness
on either ankle.  I do believe that
she may be getting some pain from
the generator/battery pack from her
electrical stimulator.  I would be
happy to review the peer review if
it is made available to me but,
again, I do not have it in my packet
of papers that was sent with the
patient.  I do not believe the
proposed surgery is appropriate in
this patient who does not have a
clear cut pain generator that we are
aware of at this time.  This patient
could undergo some hardware
injections with local anesthetic,
i.e., Marcaine, to see if the pain
generator can be pinpointed a little
better.  It is possible the pain
could be coming from the hardware,
although I did not see any
significant clear cut issues with
the hardware on review of the CT.  I
think injection therapies in the
hands of a competent anesthesia pain
doctor could shed some light on this
case.  At this point, I certainly
cannot recommend the proposed
surgical procedure.  If injection
therapies failed to identify the
pain producer or if they failed to
provide any relief, then this
patient, I belief [sic], would be a
candidate for chronic pain
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management.

Opinion

Employers must promptly provide medical

services which are reasonably necessary for treatment of

compensable injuries. A.C.A. §11-9-508(a).  What

constitutes reasonably necessary medical treatment is a

question of fact for the Commission. Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Air

Compressor Equipment v. Sword, 69 Ark. App. 162, 11

S.W.3d 1 (2000).  Injured employees must prove the

medical services are reasonably necessary by a

preponderance of the evidence; however, those services

may include those necessary to reduce or alleviate

symptoms resulting from the compensable injury; to

maintain the level of healing achieved; or prevent

further deterioration of the damage produced by the

compensable injury.  A.C.A. §11-9-705 (a)(3); Jordan v.

Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593

(1995); and See Artex Hydrophonics, Inc. v. Pippin, 8

Ark. App. 200, 649 S.W.29 845 (1983).

In the present case, it undisputed that the

claimant sustained a compensable injury to her lower

back in 2005.  Following her initial failed fusion
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surgery, Dr. Bruffett spoke to the claimant about

extending her fusion.  As indicated above, Dr. Bruffett

could only offer one possible explanation for the

claimant’s pain, i.e., her disc problem at L3-4.  In

2008, when Dr. Bruffett stated that surgery was not the

best course of action, he was careful to note that it

was not the best course of action at that particular

time.  However, since that opinion was given, the

claimant has undergone several unsuccessful treatment

modalities including physical therapy, myelograms,

steroid injections, placement of a spinal cord

stimulator, and high doses of pain medications.  Despite

these more conservative treatments, the claimant

testified that her pain continued to gradually worsen. 

The claimant indicated that, after discussing the

options with her treating neurosurgeon, she is willing

to take the risk of surgery for the opportunity to

reduce her pain and improve her quality of life.  

The claimant’s treating physicians, Dr. Knox

and Dr. Katz (both neurosurgeons), believed that the

claimant’s disc problems at the L3-4 level should be

addressed.  In his January 31, 2011 report, Dr. Knox

stated, “I have seen Ms. Mills since this past March of
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2010, at which point we considered extending her fusion

up to the 3-4 level.  For one reason or another, this

has been put on hold.”

Prior to making a request for surgery, when

the claimant saw her pain management doctor, Dr. Ennis,

he recommended she try a dorsal column stimulator to see

if it would alleviate her pain.  Dr. Knox concurred with

this recommendation, but noted that if the claimant did

not do well with the stimulator trial, she was to return

to him for reconsideration of facetectomy and extension

of her fusion to the L2-4 level.

The stimulator placement did not help the

claimant; her back pain and numbness continued to become

more severe and the stenosis continued to worsen.  When

the claimant saw Dr. Katz on January 5, 2015, he

recommended “OR-L3-4 laminectomy and fusion with

instrumentation with possible revision, removal and

exploration of prior instrumentation and removal of

spinal cord stimulator battery.”  

Clearly, over the course of claimant’s

treatment, three of her treating physicians, Bruffett,

Knox, and Katz, discussed performing the fusion surgery

that the claimant now seeks to have.  The Commission has
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the duty to resolve conflicting medical evidence,

including medical testimony.  Maverick Transportation v.

Buzzard, 69 Ark. App. 128, 10 S.W.3d 467 (2000).  The

Commission may review the basis for a doctor’s opinion

in determining its weight and credibility.  When medical

opinions conflict, the Commission may resolve the

conflict based on the record as a whole and reach the

result consistent with reason, justice and common sense. 

Barksdale Lumber v. McAnally, 262 Ark. 379, 557 S.W.2d

868 (1977).  A physician’s special qualifications and

whether a physician rendering an opinion ever actually

examined the claimant are factors to consider in

determining weight and credibility.  Id.

In affirming and adopting the opinion of the

Administrative Law Judge, the majority in this case

based its finding that the claimant was not entitled to

the fusion surgery on the recommendations of physicians

that were not the claimant’s treating physicians. 

However, I assess very little weight to the reviewer’s

opinion as compared to that of the claimant’s treating

neurosurgeons.

The physicians hired by the respondent to

review the records did not have all the facts nor the
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same amount of knowledge and experience about the

claimant’s medical condition.  The respondent, in

predetermining whether the surgery was reasonable and

necessary, had a review conducted by the Medical Review

Institute of America.  The reviewer, referred to as

“Reviewer Code 4781”, did not examine the claimant;

however, he opined that the recommended surgery was not

medically necessary.  Additionally, not only did the

reviewer not examine the claimant, but the reviewer’s

rationale is flawed.  The reviewer noted that “[t]he CT

myelogram showed no change from the previous CT

myelogram the year prior.  The CT myelogram showed no

compression of neural structures.” However, despite the

reading of the radiologist, Dr. Katz indicated in his

December 23, 2015 record, “[h]er films show stenosis

above her prior fusion.”  Even if there were no changes

in the CT myelogram as indicated by the reviewer, the

claimant does not have to support a continued need for

medical treatment with objective findings.  Castleberry

v. Elite Lamp Co., 69 Ark. App. 359, 13 S.W. 3d 211

(2000), citing Chamber Door Indus., Inc. v. Graham, 59

Ark. App. 224, 956 S.W. 2d 196 (1997).

Also, the reviewer implied two reasons for his
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opinion that have little to nothing to do with whether

the requested surgery was reasonable and necessary. 

First, the reviewer seems to be indicating that since

the claimant did not want the surgery in 2012, she was

refusing the surgery out of convenience and should not

now be allowed to have the surgery.  The claimant

refused the surgery in 2012 not out of convenience, but

instead, in order to try less invasive treatment options

first.  The second irrelevant basis given by the

reviewer for his opinion was that this being a workers’

compensation claim is a negative factor for success.  

I also accord less weight to Dr. Baskin’s

opinion than I do to that of the claimant’s treating

physicians.  Dr. Baskin only examined the claimant on

one occasion.  Following this examination, Dr. Baskin

opined that the proposed surgery is not appropriate

because the claimant does not have a “clear cut pain

generator that we are aware of at this time”.  As far

back as 2008 disc problems at the L3-4 level was

identified as the likely cause of the claimant’s pain by

her treating physicians.

Dr. Baskin also indicated that the claimant

had chronic back pain and would be a candidate for
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chronic pain management.  This opinion was given despite

the fact that the claimant was already being seen by a

pain management specialist.  Since the claimant has

engaged in pain management modalities for years without

success, the recommended treatment in the independent

medical exam will not help the claimant.

Temporary total disability is that period

within the healing period in which an employee suffers a

total incapacity to earn wages.  K II Constr. Co. v.

Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002).  When

an injured employee is totally incapacitated from

earning wages and remains in his healing period, he is

entitled to temporary total disability.  Id.  The

healing period is statutorily defined as that period for

healing of an injury resulting from an accident.  Dallas

County Hosp. V. Daniels, 74 Ark. App. 177, 47 S.W.3d 283

(2001).  The healing period ends when the employee is as

far restored as the permanent nature of his injury will

permit, and if the underlying condition causing the

disability has become stable and if nothing in the way

of treatment will improve that condition, the healing

period has ended. Crabtree, supra.  The question of when

the healing period has ended is a factual determination
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for the Commission.

As a result of her compensable injury, the

claimant has been unable to work since she retired in

2006.  Also, the claimant remains in her healing period. 

Therefore, the claimant is entitled to receive total

temporary disability benefits from the date of her

surgery until a date yet to be determined.

For the aforementioned reasons, I find that

the claimant has proven by a preponderance of the

evidence that the fusion surgery was reasonable and

necessary; therefore, I would award her additional

medical treatment benefits and temporary total

disability benefits.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


