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OPINION AND ORDER

The respondents appeal the opinion of an

Administrative Law Judge filed September 20, 2015, finding

that the claimant proved that he “suffered an employment

related aggravation in March or April of 2014 of his

admittedly compensable left shoulder injury on May 8, 2013.” 

While the administrative law judge found that the claimant

was entitled to reasonably necessary medical treatment for

this compensable left shoulder injury, she denied temporary

total disability benefits.  The claimant does not cross-
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appeal the administrative law judge’s denial of temporary

total disability benefits.

A carefully conducted de novo review of this claim

in its entirety reveals that the claimant has failed to

prove by a preponderance of the evidence that he sustained a

compensable employment-related aggravation injury of his

left shoulder in or about March or April of 2014. 

Therefore, the Full Commission does not affirm the opinion

of the administrative law judge.

The claimant suffered a compensable left shoulder

injury on May 8, 2013, in the form of a torn rotator cuff as

the result of a fall.  More specifically, the record shows

that on June 20, 2013, an MRI of the claimant’s left

shoulder showed a large, full thickness tear of the anterior

supraspinatous tendon with mild retraction and moderate

muscle atrophy.  This study also showed a small

intrasubstance tear of the distal supraspinatous tendon.   

An operative report dated July 29, 2013, reveals a pre- and

post-operative diagnosis of “Left shoulder rotator cuff tear

with subacromial bursitis.”  On that date, Dr. Jody Bradshaw

performed an arthroscopic procedure to repair the claimant’s

left shoulder rotator cuff tear. 
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Follow-up clinic notes from Dr. Bradshaw

consistently reflected that the claimant was “doing well”

following his left shoulder surgery.  In a clinic report

dated October 22, 2013, for example, Dr. Bradshaw noted that

his examination of the claimant’s left shoulder showed well-

healed surgical wounds; active forward elevation and

abduction at 145 degrees; external rotation of 30 degrees;

internal rotation of T10 degrees, and; active Neer and

Hawkins exams.  Following a round of physical therapy, Dr.

Bradshaw released the claimant to return to work on December

3, 2013 without restrictions and instructed him to return

for a follow-up appointment in two months.  In Dr.

Bradshaw’s clinic report of that date, he noted that the

claimant’s surgical wounds were well healed; he had painless

forward elevation and abduction of 145 degrees; he had

normal sensation distally with a 2+ radial pulse; his

rotator cuff strength was 4/5 for the supraspinatus tendon,

and; he had negative Neer and Hawkins exams.    

The record reveals that the claimant failed to

follow-up  with Dr. Bradshaw as instructed regarding his

left shoulder.  Rather, he continued to work his regular

duties with the respondent-employer until he presented to
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Dr. Bradshaw on October 2, 2014, alleging that he had

reinjured his left shoulder sometime in March or April of

that year.  Dr. Bradshaw’s clinic report of that visit

states, in relevant part, as follows:

HISTORY OF PRESENT ILLNESS:
John is an established
patient. He is a 50-year-old
who is over a year status post
repair of a large rotator cuff
tear on the left. He did very
well after surgery and got
back to his normal activities
and work. He tells me that he
was doing great until March or
April. He was lifting a heavy
object at work and he had
increasing shoulder pain and a
pop. The shoulder has been
bothering him since then. He
is afraid that he messed
something up. The pain can be
severe at times. It is
associated with use,
especially overhead and
lifting. He is also having
aching at night.

Dr. Bradshaw’s physical examination of the

claimant revealed that his surgical wounds were well healed;

his forward elevation and abduction were 145 degrees; his

external rotation (by the side) was 30 degrees; his rotator

cuff strength was 4/5 on the right, and; he had normal

sensation distally with a 2+ radial pulse.  Dr. Bradshaw

specifically noted, however, that the claimant had “some
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pain with Neer and Hawkins impingement testing.”  Dr.

Bradshaw added, “I think he has distal migration of his

biceps muscle belly consistent with rupture.”  Dr.

Bradshaw’s impression of the claimant’s condition was

“Reinjury of the left shoulder,” for which he recommended a

repeat MRI study of the claimant’s left shoulder in order to

“make sure he has not retorn his rotator cuff.”  It was at

that point the respondent-carrier controverted the

claimant’s claim. 

The record shows that a letter from a

representative of the   respondent-carrier to Dr. Bradshaw

was drafted on July 30, 2014.  That letter stated, in part,

as follows:

In a review of our files we
find that, per your notes of
12/3/2013, Mr. Nazar was to
have a follow-up appointment
sometime in February, 2014. We
do not find those records or a
bill.

Please advise as to Mr.
Nazar’s current condition with
regards [] this work related
incident so that we can
properly document our files.

If he is at MMI, please let us
know if there is any permanent
impairment associated with his
injury.
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In what appears to be a hand-written response from

Dr. Bradshaw at the bottom right of this letter were the

following comments: 

MMI? Haven’t seen pt since
12/3/13. 
1-7-14-appt rsc by pt[.] 
1-14-14 " "[.] 
1-21-14 pt cancelled-didn’t
rsc. 
No pending appts.” 

At the hearing before the commission on July 7,

2015, refrigeration supervisor for the respondent-employer,

Mark Holly, testified that he had worked for the respondent-

employer for twelve (12) years and that he was the

claimant’s supervisor during all relevant times concerning

his two left-shoulder injury claims.  Holly confirmed that

he assisted the claimant with the paperwork associated with

both claims and with getting him medical treatment; he

testified that this was, in fact, part of his responsibility

as a supervisor.  

Holly stated that he had known the claimant since

they started working together for the respondent-employer

and that he considered the claimant a friend.  He further

stated that, as his supervisor, he worked around the

claimant from “time to time” three to four days per week,
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and that the claimant would sometimes come to the office. 

Holly denied ever observing the claimant having difficulty

performing his job after his release by Dr. Bradshaw in

December of 2013.  Furthermore, Holly denied that, after the

claimant returned to work following his 2013 injury, the

claimant ever informed him that he had reinjured his left

shoulder; that he had heard a “pop” while attempting to turn

a wheel or a valve, or; that he had hurt his left shoulder

lifting something.  In summary, Holly denied that the

claimant ever informed him that he had injured or reinjured

his left shoulder after he returned to full duty following

his 2013 left shoulder surgery. 

Holly agreed with claimant’s counsel that, as far

as the claimant’s work ethic was concerned, he was a good

worker.  He further agreed that he was not aware of any

occasion where the claimant had lied to him.  When asked to

verify the claimant’s testimony that in March or April of

2014 the claimant informed Holly that he was going to have

to start using a wrench to turn the wheels on valves because

he had hurt his left shoulder again, Holly responded, “Not

that he hurt his shoulder. I was never informed of that. As

far as using a wrench to open a valve, that is common
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practice everyday we use a wrench to open a valve, close a

valve somewhere.”  Finally, Holly confirmed that any

physical complaints reported to him by employees under his

supervision must be “documented,” even when those complaints

are minor in nature, such as aches and pains.

The claimant was the only other witness to testify

at the hearing before the commission.  The claimant stated

that he had worked for the respondent-employer “right at

five years” at the time of his May 8, 2013, injury.  The

claimant stated that he was a refrigeration technician at

that time, and that his duties involved numerous tasks,

essentially “anything to do with refrigeration.”  The

claimant agreed that his work activities were physically

strenuous at times, and that he was required to use various

types of tools to perform these activities.

Upon describing the mechanics of his May 8, 2013

injury, the claimant stated that he reported it to his

supervisor.  The claimant testified that, although he

experienced pain as a result of this injury, the incident

occurred on the last day of his work week (a Friday), and he

assumed that it would get better within the “next couple of

days” that he had off.  The claimant stated that when his
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symptoms failed to improve over the weekend, he was sent for

medical treatment the following Monday. 

The claimant confirmed that Dr. Bradshaw

instructed him to return for a follow-up visit in two months

after his December 3, 2013 clinic visit.  The claimant

explained his failure to return to Dr. Bradshaw as

instructed as follows: “Several reasons. I didn’t want to

have to contend with the things at work about getting off to

go. Actually getting set up the dates to go, I suppose, and

my shoulder wasn’t healed up for the other facts.”  The

claimant testified that although he continued to work his

regular duties, he still experienced left shoulder problems

after his release by Dr. Bradshaw to return to full duty.  

The claimant described an incident in March or

April of 2014  whereby he alleges to have reinjured his left

shoulder as follows:

In the morning time when we
are having to start up the
engine room, I would have to
open up certain valves and the
number one compressor on the
suction side valve would
sometimes be really hard from
when it was cinched down the
night before. And usually with
two hands you could open it.
It is like the size of a
steering wheel. And I just
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figured that it would open on
up, so I gave it a little bit
of an extra lunge with both
arms and that is when my
shoulder popped again and it
really, really hurt.

When asked whether he let his supervisor know

about this incident, the claimant responded that he let his

supervisor know that he was “going to open up that valve

from now on” with a pipe wrench because “I hurt my shoulder

that morning.”  Upon verifying that his supervisor was Mr.

Holly, the claimant confirmed that he failed to ask Holly to

schedule him a doctor’s appointment at that time, nor did he

seek treatment on his own.  The claimant testified that he

continued to experience problems with his left shoulder

thereafter, and that he mentioned these problems to his co-

workers.  The claimant stated that he returned to Dr.

Bradshaw “between my operations on my knees.”  The claimant

stated that he has failed to return to Dr. Bradshaw and to

have a repeat MRI study of his shoulder as per Dr.

Bradshaw’s recommendation because he does not have the money

to pay for either a doctor’s appointment or an MRI. 

The claimant testified that he has other,

unrelated health problems to include arthritis in his back

and joints.  The claimant admitted that he has had bilateral
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knee replacement procedures and a right hip replacement. 

The claimant testified that he has three degenerative discs

in his back that cause him “problems now and then.”  The

claimant stated that he sees a pain management physician

“for the pain of the arthritis.”  The claimant admitted that

he had been taking narcotic pain medications for

approximately twelve (12) years at the time of the hearing.  

With regard to his left shoulder, the claimant

stated, “I would like it to be fixed like it was before the

accident. It was primary arm, primary - - ”  The claimant

agreed that he is right handed.  

On cross-examination, the claimant agreed that he

remembered his June 11, 2015 deposition.  The claimant

further agreed that he lives with his daughter and grand-

daughter, that he draws unemployment benefits, and that he

has applied for Social Security Disability benefits.  The

claimant further agreed that he testified at his deposition

that he felt he was physically able to work.  When reminded

that he had another open and pending workers’ compensation

claim against the respondents pursuant to an alleged injury

he received on July 24, 2014, from falling off a ladder, the

claimant stated that injury was to a different part of his
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body.  Furthermore, the claimant agreed that he injured his

right shoulder in 2012 while working for the respondent-

employer.  The claimant could not recall having told

respondents’ counsel that he had experienced nocturnal pain

with his left shoulder prior to May of 2013, but he did

recall telling him that he had experienced occasional

numbness in his left arm.

The claimant agreed that prior to working for the

respondent-employer, he worked with his father for fifteen

years building fences.  The claimant further agreed that

this work required an extensive amount of post-hole digging. 

The claimant further agreed that he had been a supervisor

for OK foods for fifteen (15) years prior to coming to work

for the respondent-employer, and that employees would come

to him to report injuries.  Therefore, the claimant agreed

that he was familiar with the proper procedure for reporting

injuries.  Furthermore, the claimant somewhat reluctantly

agreed that on every past occasion when he was injured or

felt he needed medical attention, he reported it within a

reasonable amount of time and that he sought timely medical

treatment.  The claimant admitted that he had experienced at

least three (3) incidents where he reported injuries and
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received medical treatment while working for the respondent-

employer (to include his May 2013 injury), prior to his

alleged 2014 shoulder injury.

When questioned about a conference call in the

fall of 2014 wherein the claimant told a respondent-carrier

representative that he had reinjured his left shoulder in

January or February of 2014, the claimant stated that he

could not recall making that statement.  The claimant

admitted, however, that he stated that his alleged reinjury

“could have happened all the way back into January or

February. “I don’t remember when they replaced those

valves,” he added. “that’s when I started thinking about

it.”  The claimant’s testimony concerning Dr. Bradshaw’s

October 2, 2014, clinic note which reflects that the

claimant hurt his shoulder while lifting something at work

is as follows:

Q. Well, you are aware of the
fact, are you not, sir, that
the October 2nd of ‘14 note
that Dr. Bradshaw doesn’t say
anything about hurting
yourself turning a valve[?] It
just says hurting yourself
lifting something. Did you
know that?

A. No.
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Q. Well, which is it, did you
hurt your shoulder in March or
April lifting something or
turning a valve?

A. I know I popped my shoulder
when I opened that valve, but
there was numerous times that
I was doing things that my
shoulder really hurt while I
was at work.

The claimant finally admitted that he could not

recall the exact date that his left shoulder started hurting

again, but he insisted that he remembered that day.  When

asked why he failed to inform Mr. Holly about his alleged

left shoulder reinjury, the claimant explained:

Well, at that point I don’t
remember knowing that there
was a time limit getting my
shoulder fixed. I was hoping
that it would strengthen up.
But after my right shoulder
not getting any better and
having problems, I didn’t want
the same with my left
shoulder.

 
The claimant remembered receiving a letter from

the respondent-employer’s representative, Lisa Howard, dated

August 11, 2014.  The claimant agreed that this letter

mentioned that the claimant had failed to follow-up with Dr.

Bradshaw after his December 2013 release to return to work

and that she was going to close his claim.  The claimant
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confirmed that this letter prompted him to hire an attorney

to handle his claim.

The administrative law judge in this claim found

that the claimant proved by a preponderance of the evidence

that he sustained an aggravation in March or April of 2014

of his “admittedly compensable left shoulder injury on May

8, 2013.”  The respondents contend that the claimant failed

to prove that he sustained a recurrence or compensable

aggravation or a new injury to his left shoulder on or about

March or April of 2013. 

The courts have found that an aggravation of a

pre-existing condition is compensable.  Heritage Baptist

Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003). 

In Maverick Transp. v. Buzzard, 69 Ark. App. 128, 10 S.W.3d

467 (2000), the Arkansas Court of Appeals discussed the

difference between an aggravation and a recurrence as it

relates to workers’ compensation law.  The Court stated:

An aggravation is a new injury
resulting from an independent
incident.  Farmland Ins. Co.
v. DuBois, 54 Ark. App. 141,
923 S.W.2d 883 (1996).  A
recurrence is not a new injury
but merely another period of
incapacitation resulting from
a previous injury.  Atkins
Nursing Home v. Gray, 54 Ark.
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App. 125, 923 S.W.2d 897
(1996).  A recurrence exists
when the second complication
is a natural and probable
consequence of a prior injury. 
Weldon v. Pierce Bros.
Constr., 54 Ark. App. 344, 925
S.W.2d 179 (1996).

 
The test to determine whether a subsequent episode

is a recurrence or an aggravation is whether the subsequent

episode was a natural and probable result of the first

injury or if it was precipitated by an independent

intervening cause.  Bearden Lumber Co. v. Bond, 7 Ark. App.

65, 644 S.W.2d 321 (1983).  If there is a causal connection

between the primary and the subsequent disability, there is

no independent intervening cause unless the subsequent

disability is triggered by activity on the part of the

claimant which is unreasonable under the circumstances. 

Davis v. Old Dominion Freight Line, Inc. 341 Ark. 751, 20

S.W.3d 326 (2000); Georgia-Pacific Corp. v. Carter, 62 Ark.

App. 162, 969 S.W.2d 677 (1998); Guidry v. J & R Eads Const.

Co., 11 Ark. App. 219, 669 S.W.2d 483 (1984).

If the aggravation/new injury is an accidental

injury, it must meet the following criteria to establish

compensability: it must be (1) an independent incident; (2)

work-related; (3) caused by a specific incident identifiable
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by a time and place of occurrence.  See, Ark. Code Ann.

§ 11-9-102(4)(A)(i)(Supp. 2009); Farmland Ins. Co. v.

DuBois, Supra. An injury does not have to be accidental in

order to qualify as an aggravation/new injury; it must,

however, fall within one of the definitions of a compensable

injury as set forth in Ark. Code Ann. § 11-9-102(4)(A). 

Moreover, a compensable injury must be established by

medical evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D).  Objective findings are those that

cannot come under the voluntary control of the patient. 

Ark. Code Ann. §11-9-102(6)(A)(I).  Finally, medical

opinions addressing compensability must be stated within a

reasonable degree of medical certainty.  Ark. Code Ann. §11-

9-102(16)(B).

The claimant testified that he continued to have

problems with his left shoulder following his release to

return to work by Dr. Bradshaw in December of 2013. 

However, the claimant failed to present for any of his

follow-up appointments per Dr. Bradshaw’s instructions.  The

claimant gave conflicting testimony as to why he failed to

return for medical treatment following his release by Dr.

Bradshaw.  For example, in deposition testimony, the
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claimant testified that he did not return to Dr. Bradshaw

because he could not afford to be put back on light duty,

whereas at the hearing before the commission the claimant

testified that he did not want to miss work for a doctor’s

appointment.  We find that neither of these explanations are

logical, nor are they reasonable in that the claimant would

not have been penalized, punished, or been “docked” for

attending a doctor’s appointment related to an established

compensable injury.  

Moreover, aside from his own self-serving

testimony, the claimant failed to provide proof that he

continued to have left shoulder problems following his

return to work after his release by Dr. Bradshaw.  Rather,

according to the claimant’s supervisor, whom we note was the

only other witness to offer testimony at the July 2015

hearing, the claimant never complained to him nor did he

ever observe any sign that the claimant allegedly suffered

left shoulder problems following his release to return to

full duty.

Moreover, there are inconsistencies in the

claimant’s testimony regarding when and how his alleged

reinjury occurred.  To illustrate, in a conference call with
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a representative of the respondent-employer, Lisa Davis, the

claimant stated that he reinjured his left shoulder in

January or February of 2014.  However, he now contends that

he reinjured his left shoulder sometime in March or April of

that same year.  The claimant admitted that he took FMLA in

August of 2014 in order to have successive knee replacement

surgeries.  The claimant further admitted that sometime

between his return to work after December of 2013 and his

alleged left shoulder reinjury, he sustained another,

unrelated injury that he reported in a timely manner; a

claim which we note was still open at the time of the July

2015 hearing.  Furthermore, the claimant initially told Dr.

Bradshaw that he reinjured his left shoulder while lifting

something.  The claimant now contends, however, that he

reinjured his left shoulder by turning a valve.  Moreover,

the claimant stated that this reinjury was so severe that he

heard a pop and that it “really, really hurt.”  However,

having had prior claims and having worked as a supervisor

prior to coming to work for the respondent-employer, thus

knowing how to report claims, the claimant failed to seek

medical treatment or to report his alleged left shoulder

reinjury until October of 2014; and this, only after he
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learned his workers’ compensation claim for his 2013 left

shoulder injury was about to be closed.

It is well settled that questions concerning the

credibility of witnesses and the weight to be given to their

testimony are within the exclusive province of the

Commission.  White v. Gregg Agriculture Ent., 72 Ark. App.

309, 37 S.W.3d 649 (2001); Johnson v. Riceland Foods, 47

Ark. App. 71, 884 S.W.2d 626 (1994); Scarbough v. Cherokee

Enterprises, 306 Ark. 641, 816 S.W.2d 876 (1991);  Ark. Coal

Co. v. Steele, 237 Ark. 727, 375 S.W.2d 673 (1964); Potlatch

Forests, Inc. v. Smith, 237 Ark. 468, 374 S.W.2d 166 (1964). 

Moreover, the testimony of an interested party is taken as

disputed as a matter of law whether offered on his own

behalf or on the behalf of another interested party.  Knoles

v. Salazar, 298 Ark. 281, 766 S.W.2d 613 (1989).

Due to numerous inconsistencies in the claimant’s

testimony, we find that he is neither a reliable historian

nor a credible witness.  We find that Mr. Holly’s testimony

is consistent with the record and is, therefore, credible. 

In finding that Mr. Holly’s testimony is credible, we find

that while the claimant knew the procedure for reporting a

claim, he failed to report an alleged reinjury in a timely
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manner.  Furthermore, the claimant failed to demonstrate

signs of continuing shoulder problems or new symptoms

following his return to work after his December 2013 release

to return to full duty by Dr. Bradshaw.  This conclusion is

consistent with the fact that the claimant failed to return

for recommended follow-up treatment with Dr. Bradshaw for

alleged reasons that we find are not reasonable.  Because we

find that the claimant is not credible, we further find that

the claimant’s account of how and when his alleged reinjury

occurred should be given no probative value.  Furthermore,

we find that the claimant’s testimony that he continued to

have left shoulder symptoms following his release to return

to full duty is not supported by the preponderance of the

credible evidence in this claim.  Therefore, we find that

the claimant has failed to prove that he suffered a

recurrence of his 2013 compensable left shoulder injury at

any time after December of 2013.    

Turning, then, to objective medical findings of a

reinjury or a compensable aggravation of his left shoulder,

we find that the claimant has offered no objective medical

evidence to support a finding that he reinjured his left

shoulder.  First and foremost, we find that a Dr. Bradshaw’s
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statement, “I think he has distal migration of his biceps

muscle belly consistent with rupture,” is insufficient to

satisfy our statutory requirement that medical opinions

addressing compensability be stated within a reasonable

degree of medical certainty.  (See, Frances v. Gaylord 

Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000),

wherein the court stated that medical opinions based upon

“could”, “may”, “possibly”, and “can” lack the definiteness

required to satisfy Ark. Code Ann. §11-9-102(16)(B), which

requires that medical opinions be stated within a reasonable

degree of medical certainty.)  Furthermore, we note that Dr.

Bradshaw’s opinion that the claimant suffered from a

ruptured biceps muscle demonstrates that the doctor believed

the claimant had sustained an injury to a different part of

his anatomy than he sustained in 2013, in that, while it is

well known that symptoms of a biceps injury and rotator cuff

injury are often difficult to distinguish and can overlap, a

ruptured biceps muscle is not the same as a torn rotator

cuff.  Therefore, while Dr. Bradshaw may have recommended an

MRI study in order to rule out a torn rotator cuff,

certainly a torn biceps muscle does not equate to a reinjury

of the claimant’s previous left shoulder injury which was,
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in fact, a torn rotator cuff. 

Finally, there is no presumption that a claim is

indeed compensable.  O.K. Processing, Inc. v. Servold, 265

Ark. 352, 578 S.W.2d 224 (1979).  Furthermore, it is well-

established that it is the claimant’s burden to prove all of

the elements of an injury, and that by a preponderance of

the evidence.  Ringier American v. Combs, 41 Ark. App. 47,

849 S.W.2d 1 (1993); Carman v. Haworth, Inc., 74 Ark. App.

55, 455 S.W.3d 408 (2001); Ark. Code Ann. § 11-9-

704(c)(2)(Repl. 2002).  Moreover, the claimant must show a

causal relationship exists between his condition and his

employment.  Harris Cattle Co. V. Parker, 256 Ark. 166, 506

S.W.2d 118 (1974).

The record establishes that the claimant was

released to return to full, unrestricted duty on December 3,

2013, pursuant to his 2013 compensable left shoulder injury;

that the claimant failed to follow-up with Dr. Bradshaw as

instructed thereafter; that the claimant failed to show

signs or report symptoms associated with alleged ongoing

symptoms after his return to full duty; that the claimant

failed to report an injury or reinjury to his left shoulder

in January, February, March, or April of 2014; that the
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claimant reported that he heard a pop and felt severe pain

as a result of an alleged work-related injury involving

either a lifting incident or an incident where he was

attempting to turn a valve, and; that in spite of his

alleged immediate symptoms and his knowledge of the proper

procedure for reporting an injury, the claimant failed to

report his alleged reinjury or to seek medical treatment for

that reinjury for several months following this alleged

injury (which we note was admittedly after he received

correspondence informing him that his left shoulder claim

was about to be closed).  Furthermore, the claimant has

failed to present medical evidence supported by objective

findings of an reinjury to or aggravation of his left

shoulder injury, nor has any physician stated within a

reasonable degree of medical certainty that the claimant has

even suffered an injury to his left shoulder.  Rather, Dr.

Bradshaw’s October 2014 clinic report appears to suggest

that the claimant may suffer from symptoms associated with a

torn biceps muscle.  We note that the claimant has failed to

contend, whatsoever, that he ever heard a pop, experienced

symptoms, or remembers a work-related incident whereby he

may have injured his left biceps muscle.  
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Based upon the above and foregoing, the Full

Commission finds that the claimant has failed to prove by a

preponderance of the evidence that he sustained a

compensable aggravation injury to his left shoulder sometime

in March of April of 2014.  The record is devoid of credible

evidence, particularly medical evidence supported by

objective findings, to support such a finding.  Therefore,

the opinion of the administrative law judge administrative

law judge is hereby reversed.  

IT IS SO ORDERED.

                               
                         SCOTTY DALE DOUTHIT, Chairman

                                
               KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must dissent from the majority opinion. I find that

the claimant has established that the claimant sustained

a compensable injury in early 2014 which aggravated his

original compensable May 2013 injury, for which he is
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entitled to appropriate benefits.

The claimant sustained a compensable left

shoulder injury, for which he required surgical rotator

cuff repair. He was released to return to work in

December 2013. He had continued symptoms, which did not

prevent him from work. The claimant credibly testified

that he was not able to take time from work without

jeopardizing his full-duty status. He required full-duty

status to be eligible for overtime work, which was a

financial necessity for him. Since he was able to work,

despite the symptoms, financial need took precedence

over his symptoms.

In early 2014, March or April, the claimant

attempted to open a suction valve. This was a normal

part of his duties, as acknowledged by his supervisor.

The claimant felt a pop and pain in his left shoulder.

He remarked upon this to his supervisor, by saying that

he could not use his hands and would have to use a

wrench in the future. The supervisor did not make a note

of it or send him for treatment. The supervisor stated

that he would always make a note of any injury or

complaint, but then qualified that statement by saying

that whether he took any action at all, including making
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a note, depended upon the circumstances. Thus his

failure to take action on the claimant’s statement is

uninformative. This supervisor was very positive about

the claimant being a good worker, who always did his

best and who was trustworthy.

The claimant put off seeing his physician due

to his continued concerns about retaining his employment

and his ability to earn as much income as possible, due

to his financial needs. The claimant returned to Dr.

Bradshaw in October 2014. He reported having experienced

the pop with accompanying pain, and that he had left

shoulder pain which was severe at times. Dr. Bradshaw

stated that he thought the claimant had distal migration

of the biceps muscle belly, which was consistent with a

rupture. This is known as the Popeye’s sign, because of

the extreme bulge of the biceps. The body which is

ruptured is the long head of the biceps tendon or LHBT.

Virk, Mandeep S., MD, Cole, Brian J., MD/MBA, Proximal

Biceps Tendon and Rotator Cuff Tears, CLIN SPORTS MED 35

(2016) 153-161 (Elsevier 2016). He planned an MRI and

further evaluation, which was denied by the respondents

and too expensive for the claimant to fund himself. 

The inconsistencies identified by the
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respondents and the majority are not consequential. On

one occasion, the claimant mistakenly stated that the

pop and pain occurred in January or February, instead of

March or April. This error does not carry any

significance, especially since he was unable to see a

physician and no paperwork was generated. The claimant

had legitimate reasons for avoiding time off, because he

would not have been able to earn overtime if he took

time off, whether he was docked or not for the time he

was at the doctor. Thus the delay is legitimately

explained. This same explanation applies to the fact

that the claimant did not follow report an injury

pursuant to the policy, until he realized that the risk

of having his claim closed was greater than losing the

ability to earn overtime pay.

The majority dismisses Dr. Bradshaw’s

statement concerning his biceps, because he used the

word “think,” citing a case referring to words like

“could,” “may,” “possibly,” and “can.”  Frances v.

Gaylord Container Corp., 341 Ark. 527, 20 S.W.3d 280

(2000). Dr. Bradshaw said “think” which is not a synonym

for any of these words. There is no difference between

saying “he has a biceps issue” and “I think he has a
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biceps issue.” Of course, he “thinks” that fact. One

thinks to get to a conclusion based upon the facts

observed.

The majority appears to dismiss Dr. Bradshaw’s

statement regarding the biceps migration only because he

used the word “think.” The medical record specifically

states that Dr. Bradshaw performed a physical

examination of the claimant, and in that examination he

stated “I think he has distal migration of his biceps

muscle belly consistent with a rupture,” and his opinion

was a re-injury. Dr. Bradshaw observed the migration of

the biceps muscle. There are sufficient objective

findings to show an injury.

Further, the majority states that a rotator

cuff injury and a ruptured biceps muscle are two

independent injuries. This is flatly untrue. “Pathology

of the biceps tendon such as tenosynovitis, subluxation

and pre-rupture are intimately associated with rotator

cuff disease.” Lam, F., Mok, D., Treatment of the

painful biceps tendon - Tenotomy or tenodesis? CURRENT

ORTHOPAEDICS (2006) 20, 370-275. Retrieved on May 24, 2016

from

http://www.shoulderspecialist.org/pdf/treatment%20of%20t
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he%20painful%20biceps%20tendon.pdf; Available at

www.sciencedirect.com and www.elsevier.com/locate/cuor

“Biceps tendinitis is inflammation of the long head of

the biceps tendon... Occasionally, the damage to the

tendon can result in a tendon tear, and then deformity

of the arm (a "Popeye" bulge in the upper arm)... Biceps

tendinitis usually occurs along with other shoulder

problems. In most cases, there is also damage to the

rotator cuff tendon.” Athwal, George, MD. Biceps

Tendinitis, ORTHOINFO (American Academy of Orthopaedic

Surgeons 1995-2016). Retrieved on May 24, 2016 from 

http://orthoinfo.aaos.org/topic.cfm?topic=A00026.

“... [The LHBT’s] close proximity to the anterior and

superior rotator cuff predisposes the LHBT to injury in

the setting of rotator cuff tears... The LHBT lies in

the rotator interval between the subscapularis and

supraspinatus tendons and is commonly pathologic in the

setting of rotator cuff tears. Failure to address LHBT

disorder in reparable rotator cuff tears can result in

residual postoperative pain and poor outcomes. ”

Proximal Biceps Tendon and Rotator Cuff Tears, supra.

Thus, the fact that the claimant has evidence of a

biceps rupture does not show the existence of an
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unrelated injury, and the fact that the claimant has a

rotator cuff tear, surgically repaired, shows the direct

causal connection between that injury and the Popeye’s

sign. (Of course, even if there was a separate injury,

the claimant has established all of the elements of a

compensable injury, whether it was an aggravation of a

previous injury, or a new one.)

I would affirm the Administrative Law Judge’s

opinion. The claimant has clearly established that he

sustained a compensable re-injury, for which he is

entitled to appropriate benefits. 

For the foregoing reasons, I dissent from the

majority opinion.

                                
                         PHILIP A. HOOD, Commissioner


