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Decision of Administrative Law Judge:  Affirmed and
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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed April 22, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on January 25, 2016, and contained in a
pre-hearing order filed that same date,
are hereby accepted as fact.
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2. Claimant’s claim for compensation benefits is
barred by the statute of limitations codified
at A.C.A. §11-9-702(a)(1).

3. In the event claimant’s claim was not barred
by the statute of limitations, claimant has
failed to meet his burden of proving by a
preponderance of the evidence that he suffered
a compensable injury to his bilateral knees.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant’s claim for compensation benefits is barred

by the statute of limitations and that even if the claim

was not barred by the statute of limitations, the

claimant failed to prove by a preponderance of the

evidence that he suffered a compensable injury to his

bilateral knees.

Factual & Medical Background

The claimant began working for the respondent

in 2008 in its trim department.  He was part of a two to

four member crew who worked five days a week for ten to

twelve hours per day.  The crew in the trim department
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was responsible for fulfilling orders and placing the

sheet metal on trucks to be shipped.  As part of his job

responsibilities the claimant printed out labels for

each order, pulled the sheet metal, which was ten to

forty feet away, and placed it on a table for another

employee to verify the accuracy of the order.  The

product was then taken to a wrapping machine where the

bundles were wrapped in plastic.  One of the employees

would then “catch” the product, weigh it and place a

label on it.  The product was placed in a barrel or on a

pallet and taken by forklift to the truck for shipping. 

During the work day the employees moved from one job to

another.  The claimant testified that since he was

quick, he was usually responsible for pulling bundles

and moving them manually from one process to another. 

The employees were limited to carrying 75 pounds at one

time when the claimant first began working for the

respondent, but that amount was reduced to 65 pounds

later in his employment. The claimant stood and walked

on a concrete floor the majority of the day.  The

employees only sat when they drove the forklift, which

for the claimant was only approximately ten to fifteen
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minutes sporadically throughout his work week.

Prior to working for the respondent, the

claimant did not have problems with his knees.  In 2013,

the claimant began to notice minimal pain in his knees

that he was able to find relief from with over-the-

counter medications.  The claimant’s pain gradually

became more severe and in November of 2014 he sought

medical treatment.  He was initially treated with

injections for his knees.  When the claimant’s symptoms

did not improve he went to the Human Resources

Department and spoke with Maria Salas to inform her of

his knee problems.  The claimant stated that he relayed

to Salas that he believed the problems with his knees

were related to carrying and moving the heavy loads. 

According to the claimant, Salas told him that if he did

not have an accident they could not send him to a

doctor.  At that point the claimant sought treatment on

his own.

The claimant initially sought treatment at a

clinic in Rogers in November of 2014; where he received
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injections in his knee cartilage1. The injections the

claimant received did not help so he sought treatment

from Dr. Ramon Ylanan.  He was seen by Dr. Ylanan on

April 8, 2015.  X-rays were taken which revealed

advanced non-endstage medial joint arthrosis bilaterally

with osteophytes and sclerosis.  On April 21, 2015 the

claimant was seen by Dr. Arnold who diagnosed him with

bilateral knee osteoarthrosis.  Due to the severity of

the claimant’s osteoarthrosis, Dr. Arnold recommended

total knee replacements.  The claimant underwent left

knee replacement surgery on May 11, 2015 and right knee

replacement surgery on June 22, 2015.  After the

surgery, Dr. Arnold performed a manipulation on the

claimant left knee to help with the extreme stiffness he

was experiencing.

Opinion

Statute of Limitations

The statute of limitations for workers’

compensation claims is set forth in A.C.A. §11-9-702 (a)

as following:

1The medical records from this visit was not part of the
record.  The information about the treatment received was solely
based on the claimant’s testimony.
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(1) A claim for compensation for
disability on account of an injury,
other than an occupational disease
and occupational infection, shall be
barred unless filed with the
Workers’ Compensation Commission
within two (2) years from the date
of the compensable injury. ...

The statute of limitations for gradual onset

injuries begins to run when the injury becomes apparent

to the claimant.  Pina v. Wal-Mart Stores, Inc., 91 Ark.

App. 77, 84, 208 S.W.3d 236 (2005).

In the present matter, the claimant filed his

AR-C form on December 18, 2015.  Based on the evidence

and testimony presented at the hearing the claimant’s

injury did not become apparent to him until he sought

treatment in November of 2014.  Before that time, the

claimant believed he had minor aches and pains

precipitated by his work.  The claimant testified that

when he had pain in 2013 he would take an over-the-

counter pain reliever to alleviate the pain.  As time

went by, the claimant’s pain became severe and he

realized that his knee problem was more than just aches

and pains.

There were no objective findings to support

any knee problems in the years before 2014.  The
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claimant had not undergone any x-rays or MRIs; he had

not been prescribed any medication; he had not seen any

specialists nor had he undergone any surgeries. 

However, beginning in November of 2014 all these things

became a necessary part of the claimant’s treatment for

his knees.  Prior to November of 2014 the claimant was

able to control his minor pain and was able to perform

his job duties without restrictions or limitations. 

Additionally, the claimant did not miss work prior to

November of 2014.  

Clearly, the claimant’s condition changed in

2014, when he became aware that he was actually injured. 

Since the time between when the claimant first needed

medical treatment and when he filed his AR-C form in

December is less than two years, the statute of

limitations does not bar this claim.

Compensability

The Arkansas Court of Appeals held the

following in Walmart Stores, Inc. v. Leach, 74 Ark. App.

231, 48 S.W.3d 540 (Ark. App. 2001):

A claimant seeking benefits for a
gradual-onset injury must prove by a
preponderance of the evidence that:
(1) the injury arose out of and in



Moscoso-G509389 9

the course of his or her employment;
(2) the injury caused internal or
external physical harm to the body
that required medical services or
resulted in disability or death; and
(3) the injury was a major cause of
the disability or need for
treatment.  Furthermore, objective
medical evidence is necessary to
establish the existence and the
extent of an injury but, it is not
essential to establish the causal
relationship between the injury and
the job.

The claimant testified that the mild aches and

pains he suffered in 2013 changed in 2014.  The claimant

explained, “[i]n 2013, just a little pain in the knees,

I would take pills for the pain, pain pills, and the

pain would go away.”  After the claimant had injections

for his knees, he talked to Maria Salas in the Human

Resources Department.  At the hearing the claimant

stated, 

I told her that the pain was just
too bad.  I could hardly take it
anymore.  I also told her that I
thought the reason for the problem
and the pain in my knees was because
I was having to carry too heavy of a
load all day long every day of the
week and that that is what was
causing the problems with my knees. 
Her response was if I didn’t have an
accident, she could not send me to a
doctor.
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The claimant testified further that he never

missed work because of his knees before he spoke with

Salas.  The claimant stated, “No, I don’t miss work.” 

The claimant satisfactorily performed his job without

missing work until November of 2014.

Also, there was no evidence presented that the

claimant sustained any injuries to his knees outside of

work.  Additionally, the claimant did not have problems

with his knees prior to his employment with the

respondent.  The daily intensive labor that the claimant

was doing for the years he worked for the respondent

eventually caused his bilateral knee injury.

The x-rays taken at Dr. Arnold’s office showed

objective medical evidence of serious knee injures. 

They showed, “advance endstage medial joint arthrosis

bilat with oseteophytes and sclerosis throughout.” 

Again, the claimant had no problems with his knees until

after working for the respondent performing years of

intense heavy labor.  Although the claimant had

arthritis, it is clear that Dr. Arnold believed that the

type of work he was performing contributed to the

claimant’s knee problems.  In his May 6, 2015 report Dr.
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Arnold related the knee problems in part to the work the

claimant was performing when he noted, “[p]t hasn’t

tried formal Pt but already advanced OA, also has had

job in hard manual labor–-heavy lifting etc.”

The Arkansas Supreme Court found in Wal-Mart

Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522

(1999), “[w]hile objective medical evidence is necessary

to show a compensable injury, it is not necessary to

establish a causal connection.”  There are clear

objective findings showing that there are knee injuries

which were severe enough to require surgery.  There is

no other cause for the claimant’s knee problems other

than the long hours doing heavy work.  The claimant

performed this work for the respondent since 2008 when

he was hired.  By the time his knee injury became

apparent to him he had been working for the respondent

for six years.  A reasonable mind would conclude that

the work was the cause of the claimant’s gradual onset

injuries.

The claimant was denied benefits in large part

because it was found that the work the claimant was

performing was not rapid and repetitive.  The claimant
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testified that his position required him to repeatedly

lift heavy pieces of steel while rapidly twisting his

body.  Consistent movement of twisting and lifting and

lowering objects as described by the claimant naturally

required consistent movement of the knees.  The claimant

also walked and stood on a concrete floor throughout his

shift.  The claimant described the rapid fashion of his

position in his testimony.  “I spent more time in

pulling orders to make sure the trucks went out early. 

I am not trying to show myself up or say that I was all

that.  I just was able to pull orders quickly, so that

is what I did.”  The claimant went on to explain that

when he was in the verifier position, “[t]here was

pressure there because when the table was full, you had

to get the table empty so the table could keep being

filled by the ones that were pulling the orders.”  When

the claimant was asked if there was any job that they

would do and just stand, he replied, “[a]t that place,

there was just very little that could be done just

standing there.  There was always movement.”  Although

the claimant was performing more than one job, it was

held in Malone v. Texarkana Public Schools, 333 Ark.
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343, 969 S.W.2d 644 (1998) that multiple tasks involving

different movements can be considered together to

satisfy the repetitive element of rapid repetitive

motion.

Temporary Total Disability Benefits

The medical treatment the claimant received

from his bilateral knee injuries was deemed reasonable

and necessary by his treating physician, Dr. Arnold. 

Also, the claimant’s injury was supported by objective

evidence as shown by the x-rays which revealed the need

for total knee replacements.

The claimant underwent his first knee

replacement on May 9, 2015 and was taken off work by his

treating physician.  When he was released to work it was

to a position sitting down.  The testimony was that the

respondent did not have seated positions available at

the time that the claimant was released to work with

those restrictions.  Therefore, the claimant is entitled

to receive temporary total disability from May 9, 2015

to a date yet to be determined. 

Notice

A.C.A. §11-9-701 (a)(1) states:
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Unless an injury either renders the
employee physically or mentally
unable to do so, or is made known to
the employer immediately after it
occurs, the employee shall report
the injury to the employer on a form
prescribed or approved by the
Workers’ Compensation Commission and
to a person or at a place specified
by the employer, and the employer
shall not be responsible for
disability, medical, or other
benefits prior to receipt of the
employee’s report of injury.

The claimant testified that he spoke with

Maria Salas in the Human Resources Department and asked

her to send him to the doctor.  According to the

claimant, this conversation occurred after he received

injections in November 2014.  During this conversation,

the claimant made it clear that he believed the cause of

his knee pain was work-related.  However, Ms. Salas

informed the claimant that she could not send him to a

doctor if he was not involved in an accident and failed

to complete any forms related to workers’ compensation.

Based on the claimant’s credible testimony, I

find that the notice requirement was satisfied when the

claimant reported his injury to Salas.

Since I find that the statute of limitations

does not bar this claim and that the claimant sustained
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a compensable injury I would award workers’ compensation

benefits in the form of medical treatments, total

temporary disability from May 9, 2015 through a date yet

to be determined, and a controverted attorney’s fee.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


