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BOYD McNIEL, EMPLOYEE  CLAIMANT

JTB CONCRETE, LLC, EMPLOYER RESPONDENT NO. 1

AMERICA FIRST INSURANCE CO.,
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DEATH & PERMANENT TOTAL DISABILITY 
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OPINION FILED MAY 3, 2016

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE MARK J. FREEMAN,
Attorney at Law, Fayetteville, Arkansas.

Respondents No. 1 represented by the HONORABLE JAMES A.
ARNOLD II, Attorney at Law, Fort Smith, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed October 8, 2015.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on May 13, 2015, and contained in a pre-
hearing order filed May 13, 2015, are
hereby accepted as fact.
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2. The claimant has failed to prove by a
preponderance of the evidence that he is
entitled to an impairment rating regarding his
compensable neck and right shoulder injuries
sustained on February 24, 2012.

3. The claimant has failed to prove by a
preponderance of the evidence that he is
permanently and totally disabled.

4. The claimant has failed to prove by a
preponderance of the evidence that he is
entitled to wage loss disability benefits.

5. The claimant has failed to prove by a
preponderance of the evidence that his
attorney is entitled to an attorney’s fee.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion, denying a permanent

anatomical impairment rating for the claimant’s neck and

right shoulder injuries sustained on February 24, 2012,

and permanent total disability benefits or wage loss

benefits. 

The claimant had previous surgeries for which

he had a 15% impairment rating to the upper extremity

and a 17% impairment rating for his neck. He had a

cervical fusion in 1999, which resolved his neck pain,

his only symptoms.

The claimant sustained compensable neck and

shoulder injuries, when he was struck in the head by a
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board which his co-worker had tossed a two-by-four over

a wall. On the date of injury, he was diagnosed with a

contusion of his neck and right shoulder and an acute

traumatic cervical strain. In May 2012, he began seeing

Dr. Tomlinson, who had previously done surgery on his

shoulders. Dr. Tomlinson initially diagnosed a shoulder

contusion, but his May 2012 diagnosis was cervicalgia,

neck sprain and strain, and brachial neuritis or

radiculitis. After a July 2012 MRI, Dr. Tomlinson noted

mild disc bulges at C3-4, C4-5 and C6-7 and diagnosed

cervical spondylosis without myelopathy. He stated that

the claimant’s symptoms were related to his neck and

work-related accident. He recommended referral to a

spine specialist and physical therapy. He could return

to work, with no harness, no lifting or carrying more

than ten pounds and no repetitive twisting or turning of

his neck. On August 22, 2012, Dr. Tomlinson repeated his

diagnosis of cervical spondylosis without myelopathy. He

released the claimant from his care, with a lifting and

carrying restriction of ten pounds with the right arm

and no harness to be worn around his neck. 

The claimant saw Dr. Blankenship on October 4,

2012, for a second opinion. After noting his pre-injury
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history, Dr. Blankenship noted that the claimant was

using Aleve to mostly control his pain. He had some

tingling in his right arm to the ulnar side of his hand.

Dr. Blankenship did not recommend further diagnostic or

medical treatment. He felt a functional capacity

evaluation would identify his abilities and

restrictions. He agreed that the claimant was at maximum

medical improvement. 

Dr. Heim saw the claimant in November 2013. He

recommended physical therapy, then a home exercise

program. He felt that once physical therapy was

completed, a functional capacity evaluation would be

appropriate. Later in November, Dr. Heim’s diagnosis was

cervical facet joint pain. He noted that the claimant

had reached a plateau with physical therapy and

recommended a functional capacity evaluation and

subsequent impairment rating. The claimant underwent a

functional capacity evaluation in February 2015, which

showed that the claimant was capable of working in the

Medium classification of work. 

The claimant has bulging discs which are, for

purposes of the Guides to the Evaluation of Permanent

Impairment (4th Ed. 1993), “intervertebral disk or other
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soft tissue lesion, un-operated on stable with medically

documented injury, pain and rigidity associated with

none to minimal degenerative changes on structural

tests.” Guides, Table 75.II. B. The rating for one level

is 4%, with 1% for each additional level, meaning that

the claimant is entitled to a rating of 6%.

The claimant cannot return to his work in

construction, with his restrictions. His work history is

strictly heavy labor, with no light or medium work ever.

He had an eleventh grade education and a GED. After his

injury, he had worked for a real estate salesman,

putting out signs, earning less than $4,000 since his

injury. The claimant was never pain free. After four

years, he still had trouble using his right arm for

anything. I would award the claimant 50% wage loss

disability benefits.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


