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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed August 12, 2015.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on April 8, 2015, and contained in a pre-
hearing order filed that same date, are
hereby accepted as fact.

2. Claimant has failed to prove by a
preponderance of the evidence that she
suffered a compensable injury to her back or
neck while working for respondent in May 2014.

We have carefully conducted a de novo review
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of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion. I would award medical
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benefits for an injury to her back and neck while

leaning forward to cut wings on a date in May 2014.

The claimant had been employed by Tyson for

ten years. 

In June 2009, the claimant sustained a

compensable back injury when she slipped and fell. Dr.

Haws treated the claimant. An MRI showed degenerative

lumbar disc disease, with a disc protrusion at L3-4 and

at L4-5, and with an annular tear but no protrusion at

L5-S1. She was treated conservatively. By October 2012,

the claimant agreed to the dismissal of her claim. 

In May 2014, the claimant’s duties on a

chicken processing line, cutting breasts, were modified

to add cutting wings, on an hourly rotation. While

cutting wings, she was standing and had to stretch over

the line to reach the wings. The claimant testified that

she had neck and back pain from the very first day of

cutting wings. While stretching out to cut wings on that

first day, she had severe pain in her neck and the

middle of her back. The claimant was not exactly sure

that the injury occurred on May 1, 2014. She reported

her problems leaning over and being inclined to her line

leader, and she asked the line leader to report them for
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the claimant to the supervisor, who only spoke English.

The supervisor directed her to the respondent’s office

to report that she could not do the work. She was

informed that she would need a doctor’s note if she

could not do the work. The claimant went to Dr. Yu on

August 12, 2014, who provided that note.

Dr. Yu noted the claimant’s complaints of pain

in her lumbar, thoracic and cervical spine, with ankle

and foot pain. He noted muscle spasms in his assessment

in every record, in addition to his notation of

hamstring muscle spasms. In the first record on August

12, 2014, and again on August 13 and 18, Dr. Yu assessed

cervical, thoracic and lumbar pain, and muscle spasms.

There is no mention of hamstring spasms until September

2014. The claimant has presented objective evidence of

injury. Dr. Yu treated the claimant with chiropractic

care through October 23, 2014, when he referred the

claimant for a neurological evaluation after she had no

improvement with his care. 

Dr. Blankenship saw the claimant for low back

pain radiating into both hips, with pain from her left

knee into her plantar left foot, and neck pain. An MRI

showed multi-level disk space degeneration and an



Martinez-G409249 5

annular tear. Dr. Blankenship stated she had mechanical

neck pain. The claimant was sent for possible injections

Physical therapy was performed. The claimant had not

returned to Dr. Blankenship after the therapy, because

she did not have workers’ compensation benefits, health

insurance or an income.

The claimant had low back pain with

degenerative spinal changes in 2009. She received

conservative treatment and missed no work due to her low

back pain. She did not need treatment for her low back

pain after 2009. She never had middle back pain or neck

pain in 2009, or between 2009 and her job duty change to

cutting wings in 2014. 

In 2014, the day she added cutting wings to

her workday, she developed cervical and middle back

pain, which required treatment and prevented her from

working. 

The record is clear that the claimant

sustained a low back injury in 2009 which required

conservative treatment in 2009 and no treatment

thereafter, with no missed work, and with MRI findings

of multi-level degeneration and an annular tear.

However, after leaning over the production line to trim
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wings off of chicken, the claimant developed immediate

significant pain in her neck and middle back as well as

her low back, with muscle spasms. This pain has

prevented her from working and required medical

treatment. 

Thus, the claimant’s middle back and neck pain

were new as of May 2014, and her pre-existing low back

pain was mild, did not need treatment for four years,

and did not include radiating leg pain until May 2014.

The claimant’s symptoms changed drastically after

performing the new duties of trimming chicken wings, and

the result is a compensable injury.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


