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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G408729

NATHAN MAIZE, EMPLOYEE  CLAIMANT

HYTROL CONVEYOR COMPANY, INC., 
SELF-INSURED, EMPLOYER RESPONDENT
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OPINION FILED NOVEMBER 10, 2016

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE PHILLIP J. WELLS,
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE SHANE BAKER,
Attorney at Law, Jonesboro, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed April 6, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. On May 14, 2013, the employment relationship
existed during which time the claimant earned
an average weekly wage of $825.54, generating
compensation benefit rates of $551.00/$413.00,
for temporary total/permanent partial
disability.
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3. On May 14, 2013, the claimant sustained a
specific incident accidental injury to his
head and cervical spine arising out of and in
the course of his employment.

4. On May 15, 2013, the claimant executed the
Form AR-N, in conjunction with the May 14,
2013, work-related accident and was provided a
copy of the document in accordance with Ark.
Code Ann. §11-9-514(c)(1), such that the
change of physician rules are applicable.

5. The claimant has failed to sustain his burden
of proof by a preponderance of the evidence
that he sustained an injury to his right
shoulder in the May 14, 2013, work-related
accident.

6. The issues of entitlement to medical and
indemnity benefits – both temporary total and
permanent partial to correspond with the 6%
anatomical impairment – in connection with the
claimant’s right shoulder surgery are rendered
mute in light of the above finding on
noncompensability.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the
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Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant failed to establish by the preponderance of

the evidence that he suffered a compensable injury to

his right shoulder. 

The majority, in affirming and adopting the

decision of the Administrative Law Judge, found that the

claimant failed to meet his burden of proof by a

preponderance of the evidence that he sustained an

injury to his right shoulder in the May 14, 2013 work-

related accident.  Based on this finding, the majority
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found the issues of entitlement to medical and indemnity

benefits - both temporary total and permanent partial to

correspond with the 6% anatomical impairment - in

connection with the claimant’s right shoulder surgery to

be moot.  

In workers’ compensation law, an employer

takes the employee as he finds him, and employment

circumstances that aggravate pre-existing conditions are

compensable.  Heritage Baptist Temple v. Robison, 82

Ark. App. 460, 120 S.W.3d 150 (2003).  The aggravation

of a pre-existing non-compensable condition by a

compensable injury is itself compensable.  Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  An

aggravation is a new injury resulting from an

independent incident, and being a new injury must meet

the definition of a compensable injury in order to

establish compensability.  Crudup v. Regal Ware, Inc.,

341 Ark. 804, 20 S.W.3d 900; Farmland Ins. Co. v.

Dubois, 54 Ark. App. 141, 923 S.W.2d 883 (1996).

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance
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of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997). 

The fact that a work-related injury occurred

on May 14, 2013 is not disputed.  It is also not

disputed that there are objective findings of an injury

to the claimant’s right shoulder.  What is in dispute in

this case is whether the claimant injured his right

shoulder during the work-related accident; thus,

aggravating a pre-existing injury.  

The claimant first saw Dr. Schechter after

this accident for shoulder pain on March 4, 2014.  The

x-rays taken during that visit revealed a small rotator

cuff tear.  However, Dr. Schechter opined that the
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claimant had no acute injury related to his workers’

compensation claim.

Despite the opinion of Dr. Schechter, the

claimant sought additional medical treatment and

eventually returned to the physician who performed his

previous rotator cuff repair in 2011, Dr. Jason Brandt. 

On May 21, 2014 Dr. Brandt reviewed the claimant’s

previous x-rays and noted an apparent small rotator cuff

defect.  On June 5, 2014 Dr. Brandt performed an

arthroscopy on the claimant’s right shoulder.  Following

this surgery, Dr. Brandt opined that in his medical

opinion “the on-the-job injury of Nathan Maize that

occurred on May 14, 2013, represents an aggravation of

pre-existing conditions which is the major cause of the

shoulder injury that required orthopedic surgery.” 

The opinion of Dr. Brandt clearly connected

the claimant’s right shoulder injury to the claimant’s

work-related accident and that this acute injury was the

major cause of the claimant’s shoulder injury.  However,

the majority accorded greater weight to the opinion of

Dr. Schechter.  I disagree with this assessment of

credibility.  

After the work-related accident, Dr. Schechter
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saw the claimant on only one occasion as a patient;

whereas Dr. Brandt had treated the claimant prior to

this accident and following the work-related accident. 

Dr. Schechter himself in his deposition agreed that Dr.

Brandt, as the orthopedic surgeon who operated on the

claimant, was in the better position to determine if the

claimant’s injury was acute or chronic in nature. 

During the deposition, the following exchange occurred:

Q. Would you agree that an
orthopedic surgeon is in a better
position to determine an acute
condition versus a degenerative
condition by observing anatomical
structures during surgery?

A. Yes.

Q. And in the operative note, I am
assuming the observations and the
findings in the operation - Do you
have an objection or disagreement
with Dr. Brandt found during
surgery?

A. I can’t speak to that because I
didn’t see what he saw, so looking
at the MRI studies verses looking at
things in surgery are two different
things so I can’t comment on what he
saw in surgery.

Q. As an orthopedic surgeon, would
you agree that you sometimes can
find things during the surgical
procedure that don’t show up on an
MRI?
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A. Yes.

Clearly, greater weight should be given to Dr.

Brandt opinion regarding the causal connection of the

claimant’s injury to the work-related accident.  

Given Dr. Brandt’s opinion that the on-the-job

accident was an aggravation of the claimant’s pre-

existing injury, I would find that the claimant’s injury

was compensable and award workers’ compensation benefits

in the form of medical treatments, total temporary

disability from June 5, 2014 and continuing through

December 3, 2014, and a controverted attorney’s fee.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


