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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G402298

RONALD A. MAHLER,
EMPLOYEE                         CLAIMANT

PEOPLELINK, LLC.,
EMPLOYER   RESPONDENT 

PENNSYLVANIA MANUFACTURING
ASSOCIATION,
INSURANCE CARRIER/TPA           RESPONDENT 
     

OPINION FILED JULY 1, 2016

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE Frederick S.
“Rick” Spencer, Attorney at Law, Mountain Home,
Arkansas.

Respondents represented by the HONORABLE William C.
Frye, Attorney at Law, North Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed January 4, 2016.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.
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2. Stipulations Nos. 1-5 and 7, set forth
above, are reasonable and are hereby
accepted. However, Stipulation No. 6 is
not accepted.

3. The Arkansas Workers’ Compensation Act
is constitutional; Claimant’s motion to
recuse is hereby denied.

4. Claimant has proven by a preponderance
of the evidence that treatment of his
right-sided lower back problem is
causally related to his compensable
injury of August 26, 2013.

5. Claimant has proven by a preponderance
of the evidence that his right-sided
lower back problem is a compensable
consequence of his August 26, 2013
compensable injury.

6. Claimant has proven by a preponderance
of the evidence that he is entitled to
reasonable and necessary medical
treatment of his right-sided lower back
problem.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the, January 4,

2016, decision of the Administrative Law Judge,
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including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann.

§11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. §11-9-715 as amended

by Act 1281 of 2001.  Compare Ark. Code Ann. §11-9-715

(Repl. 1996) with Ark. Code Ann. §11-9-715 (Repl. 2002). 

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner
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Commissioner McKinney concurs in part and dissents in
part.

CONCURRING AND DISSENTING OPINION

          I respectfully concur, in part with and

dissent, in part from, the majority's opinion.  

Specifically, I concur with the finding that the

Arkansas Workers’ Compensation Statute is constitutional

and this finding should be affirmed.  However, my

carefully conducted de novo review of this claim in its

entirety reveals that the claimant has failed to prove

that his recurrent disc herniation and related right-

sided symptoms are causally related to his admittedly

compensable injury, and are, therefore, not a

compensable consequence of that injury. 

          It is undisputed that the claimant sustained a

lumbar injury on August 26, 2013, which caused him left-

sided symptoms and eventually culminated in surgery. 

According to an MRI study taken in December of 2013, the

nature of the claimant’s injury was a central to left

paracentral moderate to large size herniation at L5-S1. 

In a medical report dated April 2, 2014, the claimant’s

treating surgeon specifically stated that he had

discussed with the claimant that he was having

“absolutely no right-sided symptoms.”  Furthermore,

during the claimant’s April 8, 2014, surgery Dr. Seale
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noted that he was able to remove “3 good pieces” of the

claimant’s disc on the left, and he was able to reach

the right side of L5-S1 and remove “most of the central

disc protrusion.”  The surgery was deemed a success in

that it reportedly resolved all of the claimant’s left-

sided symptoms.  Therefore, on June 30, 2015, Dr. Seale

released the claimant to full, unrestricted work duty

and he assigned him with ten percent (10%) permanent

physical impairment.  The claimant was ultimately hired

by the company for which he was performing temporary

labor at the time of his injury.  Although the claimant

continued to work full-time at essentially the same job

he was performing at the time of his injury, he

testified that, aside from normal low back pain

associated with manual labor, he was pain free.

          However, the claimant testified that in

November of 2014, he went hunting and killed a deer. 

The claimant stated that this activity involved driving

an ATV, walking a substantial distance, sitting on the

ground for about an hour, tying the dead deer to his

ATV, and dragging it out of the woods where he was met

by his father with whom he lives.  The claimant was

neither asked, nor did he explain what transpired

thereafter, i.e., whether he assisted loading and/or

unloading the deer into or from the truck, helped field



MAHLER - G402298 6

dress the deer, helped butcher the deer, helped prepare

the deer meat for consumption, storage, etc., until

later that afternoon when he was getting out of his

recliner and felt pain in his lower back that eventually

culminated in right-sided symptoms.  Therefore, on March

16, 2015, the claimant presented to Dr. Seale, who

ordered a repeat MRI study.  That study revealed a

diffuse posterior disc bulge at L4-L5, and a large

posterior central disc protrusion at L5-S1.  

          In deposition testimony, Dr. Seale stated that

although the claimant had only left-sided symptoms at

L5-S1 in April of 2013, he had a wide-based protrusion

with bilateral nerve impingement at that level.  Because

the claimant reported only left-sided symptoms, Dr.

Seale stated that he failed to approach the disc on the

right during surgery.  Moreover, Dr. Seale later

admitted that the only way to have confirmed that the

claimant had asymptomatic right-sided nerve impingement

at the time of his medical release in June of 2014 would

have been to perform a repeat MRI study, which was not

done.  Furthermore, although Dr. Seale stated that, due

to the nature of the claimant’s prior surgery the

claimant’s recurrent disc herniation would most likely

be on the right, he admitted that, “theoretically,”

there are many causes of recurrent disc herniations.  In
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addition, Dr. Seale explained that a recurrent disc

herniation simply refers to a new herniation with a new

biomechanical mechanistic cause as opposed to a

“recurrence” of a former herniation.  

          Although Dr. Seale surmised that a “change”

likely happened from the time he performed surgery on

the claimant’s spine in April of 2014 until the time of

his March 2015 MRI, he insisted that, “within a certain

degree of medical certainty,” at least fifty-one percent

(51%) of the claimant’s current symptoms are

attributable to his 2013 injury.  Finally, Dr. Seale

testified that fibers from the claimant’s original disc

herniation “probably never healed up” resulting in a

recurrent herniation.  “I believe that at least 51

percent of his initial work injury, I believe it was

probably unlikely that his November work injury would

have occurred,” concluded Dr. Seale.

          It is well settled that medical opinions

addressing compensability must be stated within a

reasonable degree of medical certainty.  Ark. Code Ann.

§11-9-102(16)(B).  Where a medical opinion is

sufficiently clear to remove any reason for the trier of

fact to have to guess at the cause of the injury, that

opinion is stated within a reasonable degree of medical

certainty.  Huffy Service First v. Ledbetter, 76 Ark.
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App. 533, 69 S.W.3d 449 (2002); citing, Howell v. Scroll

Technologies, 343 Ark. 297, 35 S.W.3d 800 (2001).

          Moreover, medical opinions based upon “could”,

“may”, “possibly”, and “can” lack the definiteness

required to satisfy Ark. Code Ann. §11-9-102(16)(B),

which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d

280 (2000).  The Arkansas Supreme Court has held that a

medical opinion based upon the theoretical possibility

of a causal connection did not meet the standard of

proof required by our statute. Crudup v. Regal Ware,

Inc., 341 Ark. 804, 20 S.W.3d 900 (2000).  According to

the Court, in order for a medical opinion regarding

causation to “pass muster,” such opinion must be more

than speculation and go beyond possibilities.  Freeman

v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760

(2001).  Finally, the Commission need not base a

decision on how the medical profession may characterize

a given condition, but rather primarily on factors

germane to the purposes of the Workers’ Compensation

Law.  Weldon v. Pierce Bros. Constr., 54 Ark. App. 344,

925 S.W.2d 179 (1996).

          As to the dispute between attorneys concerning

“major cause” as brought before the commission at the
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October 2015 hearing, Ark. Code Ann. §11-9-102(4)(F)(i)-

(ii)(b) states as follows:

(F)(i) When an employee is 
determined to have a compensable
injury, the employee is entitled to
medical and temporary disability as
provided by this chapter.

(ii)(a) Permanent benefits shall be
awarded only upon a determination
that the compensable injury was the
major cause of the disability or
impairment.

(b) If any compensable injury
combines with a preexisting disease
or condition or the natural process
of aging to cause or prolong
disability or a need for treatment,
permanent benefits shall be shall be
payable for the resultant condition
only if the compensable injury is
the major cause of the permanent
disability or need for treatment.

          “Major cause” is defined as more than fifty

percent (50%) of the cause, and a finding of major cause

shall be established according to the preponderance of

the evidence.  Ark. Code Ann. §11-9-102(14)(A) (Supp.

2005); see, Pollard v. Meridian Aggregates, 88 Ark. App.

1, 193 S.W.3d 738 (2004).  For an accidental injury, it

is not necessary that the claimant prove that the injury

is the major cause of the disability or need for

treatment.  Estridge v. Waste Management, 343 Ark. 276,

33 S.W.3d 167 (2000).  Moreover, a recurrence exists

when the second complication is a natural and probable
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consequence of a prior injury.  Weldon v. Pierce Bros.

Constr., 54 Ark. App. 344, 925 S.W.2d 179 (1996). 

          The pivotal issue in this claim is whether the

claimant sustained a compensable consequence of his

August 2013 compensable injury in November of 2014.  I

find that the weight of the evidence in this claim

preponderates against such a finding for the following

reasons: 1) the claimant initially suffered only left-

sided symptoms; 2) Dr. Seale removed the disc material

that was causing the claimant’s symptoms during the

claimant’s April 2014 surgery; 3) this surgery was

successful in alleviating all of the claimant’s

symptoms; 4) the claimant was released to return to full

duty work with no restrictions on June 30, 2014; 5) the

claimant returned to work and performed heavy manual

labor without problems associated with his low back

thereafter, and; 6) the claimant’s right-sided symptoms

began suddenly on a Saturday after the claimant had been

deer hunting and admittedly killed a deer.  

          While the claimant offered no testimony

concerning what transpired after he pulled the dead

animal out of woods on that Saturday morning in November

of 2014 up until the time he got up out of his chair

later that afternoon and suddenly started having

symptoms, Dr. Seale admitted that he has seen many
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causes of recurrent discs throughout the course of his

practice, to include people bending over to pick up

socks or simply getting out of bed.  Therefore,

regardless of his activities between the time he killed

a deer and he became symptomatic for right-sided

problems later that afternoon - activities about which

we can only speculate - the activities described by the

claimant surrounding his hunting excursion on that

Saturday morning could, according to Dr. Seale’s

testimony, easily have caused a recurrent disc in the

claimant’s lumbar spine. 

          Moreover, notwithstanding that Dr. Seale

stated that “within a certain degree of medical

certainty,” that at least fifty-one percent (51%) of the

claimant’s current symptoms are attributable to his 2013

injury, Dr. Seale’s testimony fails to support this

opinion.  First and foremost, I point out that the major

cause analysis is not required in order to determine

whether an injured employee has suffered a compensable

consequence of a previous injury, or whether there is a

casual connection between an original injury and a

subsequent onset of symptoms, or recurrence.  A certain

degree of specificity when rendering an opinion as to

causation, however, is required.  Throughout his

deposition testimony Dr. Seale consistently made



MAHLER - G402298 12

statements concerning the claimant’s right-sided

symptoms such as “could have”; “theoretically”;

“probably”; “if,” and; “you would assume.”  Therefore, I

find that Dr. Seale’s medical opinion that the

claimant’s original injury is the “major cause” of his

recurrent disc is not only legally misplaced, but it is

based upon the theoretical possibility of a causal

connection, and, therefore, does not meet the

specificity required by our statute.  Crudup v. Regal

Ware, Inc., supra.  In conclusion, I find that Dr.

Seale’s medical opinion regarding causation fails to

“pass muster,” in that his opinion is based upon

speculation and fails to go beyond possibilities. 

Freeman v. Con-Agra Frozen Foods, supra.  However, I

find that Dr. Seale’s admission that 1) the claimant

failed to complain of right-sided symptoms until after

November of 2014; 2) that, other than having conducted a

repeat MRI study at the time of his medical release in

June of 2014, there was no way of telling whether the

claimant could have had asymptomatic nerve compression

on the right at L5-S1 when Dr. Seale found him to be at

maximum medical improvement, and; 3) there could be many

causes of a recurrent disc, combined with the fact that

the claimant admittedly engaged in an activity a short

time prior to developing right-sided symptoms that
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reasonable minds could easily find caused the onset of

those symptoms, I find that the claimant has failed to

meet his burden of proving that his right-sided symptoms

are casually connected to his August 2013 injury.  I

find that this conclusion is supported by Dr. Seale’s

testimony that a “change” likely happened from the time

he performed surgery on the claimant’s spine in April of

2014 until the time of his March 2015 MRI, and that a

“recurrent” disc herniation merely refers to a “new”

herniation with a new biomechanical mechanistic cause as

opposed to a recurrence of a former herniation. 

          Based upon the above and foregoing, I find

that the claimant has failed to prove a causal

connection exists between his original lumbar injury and

his recurrent disc which has resulted in right-sided

symptoms.  Furthermore, I find that the claimant’s deer

hunting activities in November of 2014 as described by

the claimant were unreasonable considering his prior

disc injury, and they, therefore, constitute a non-work-

related independent intervening cause for which benefits

are not payable.  Ark. Code Ann. §11-9-

102(4)(F)(iii)(Supp. 2009).  For these reasons, I find

that the claimant has failed to prove that his recurrent

disc herniation is a compensable consequence of his
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April 2014 compensable injury and this claim should be

dismissed.

  

                                     
                        KAREN H. McKINNEY, Commissioner


