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OPINION FILED AUGUST 9, 2016

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant appeared pro se.

Respondent No. 1 represented by the HONORABLE R. SCOTT
MORGAN, Attorney at Law, Little Rock, Arkansas.

Respondents No. 2 represented by the HONORABLE MICHAEL
E. RYBURN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed January 14, 2016.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Workers’ Compensation Commission
has jurisdiction of this claim in
which the employee-employer-carrier
relationship existed on February 19,
2014, at which time the claimant was
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earning sufficient wages to be
entitled to a compensation rate of
$133.00 for Brookshire and
$449.00/$337.00 for Jefferson County
in the event this claim is found to
be compensable.  Some medical
expenses have been paid by the
claimant’s group carrier, Blue Cross
Blue Shield.  The claimant received
payment of sick leave from the
county, while he was recuperating
from the injury.

2. At the time of his injury, the
claimant was acting as a law
enforcement professional,
apprehending a shoplifting suspect
who had escaped custody, while the
deputy was working at a grocery
store. Under the unique
circumstances of this case, both
employers are liable for benefits
and expenses. I find the respondents
joint employers, each benefitting
from the employment relationship.
Cook v. Recovery Corp., 322 Ark.
707, 911 S.W.2d 581 (1995).

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the January 14, 2016 decision

of the Administrative Law Judge, including all findings
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of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

 IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney Dissents.

DISSENTING OPINION

I respectfully dissent from the majority

opinion affirming and adopting the administrative law

judge finding that both respondent-employers in this

claim share equal liability for benefits and expenses

related to the claimant’s compensable injury.  My

carefully conducted de novo review of this claim in its

entirety reveals that the claimant was an independent

contractor; thus, neither employer is liable for the

costs and expenses of his injury.  However, were the

claimant not an independent contractor, a finding which

I do not make, I would be constrained to concede that he

was an employee of Respondent No. 1 at the time of his

injury.  Therefore, Respondent No. 1 would be liable for
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benefits and expenses related to the claimant’s

compensable injury. 

             History

The claimant was a full-time Deputy Sheriff

for Respondent No. 2, Jefferson County (the “County”),

on February 19, 2014.  Upon questioning by the Court,

the claimant, who was pro se, testified that he was, and

still is a patrol officer for the County, which

requires, for example, working accidents, conducting

security checks, and basic patrolling.  The claimant

stated that his hours are from 8:00 to 5:00, five (5)

days a week.  The claimant testified that any time

beyond that schedule was considered “off-duty.” 

The claimant also worked as an off-duty

security guard for Respondent No. 1, Brookshire’s

Grocery (Brookshire’s), on February 19, 2014.  The

claimant testified that he began working as an off-duty

security guard for Brookshire’s approximately two (2)

years prior to his February 19, 2014, ankle injury.  The

claimant stated that his hours there varied from four

(4) to five (5) per evening depending on “what they had

available....”  The claimant testified that he worked an

average of ten (10) hours per week, two (2) nights a

week as an off-duty security guard for Brookshire’s.
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The claimant described his work duties for

Brookshire’s as walking around the store keeping an eye

out for shoplifters.  In addition, the claimant checked

the restrooms and back room for customers when the store

closed.  In summary, the claimant stated that his

primary responsibility was to be “visible up front.”

 The claimant testified that, other than

telling him to patrol the store and watch for

shoplifters, Brookshire’s gave him no further work

instructions, nor did anyone there tell him how to do

his job.  The claimant testified that they would

occasionally inform him of a suspicious shopper or

someone who was causing trouble, however.  The claimant

agreed that he was authorized to make arrests at

Brookshire’s.  

The claimant denied having ever discussed

store policy regarding injuries with anyone at

Brookshire’s after he was hired to work there, although

he acknowledged that his son-in-law was one (1) of two

(2) assistant general managers for the store. 

Furthermore, the claimant confirmed that he did not fill

out an employment application and he had no contractual

employment agreement with Brookshire’s. 

The claimant confirmed that the County had a

policy in place at the time of his ankle injury which
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restricted police officers from working over twenty (20)

hours part-time, or “off-duty,” per week.  The claimant

stated that he wore his Deputy uniform, and he carried

his service revolver, Taser, and handcuffs at his off-

duty security guard job.  In addition, the claimant was

allowed to drive his police cruiser to his second job. 

Although he was not instructed by Brookshire’s to wear a

specific uniform, the claimant explained that the County

allowed him to wear his deputy uniform at this

particular type of off-duty assignment.  More

specifically, the claimant testified:

Q. But it was your understanding
that you needed to wear your
uniform?

A. Yes, ma’am, because our policy
wouldn’t permit us to, you know, to
wear - - 

Q. That goes back to the Sheriff’s
policy?

A. Yes, ma’am, right.

Q. If you’re working off duty, you
still have to wear your sheriff’s
uniform, carry your badge, your gun,
your taser?

A. Let me say this, Your Honor,
whatever you wear to work...is what
you can wear off duty.

Moreover, the claimant testified that he had

to follow the policy of the Sheriff’s Department

wherever he worked.  Concerning this requirement, the
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claimant stated, “...our conduct as police officers, you

know, while we’re on location that we had to follow the

manual, you know what I’m saying, the policy there.” 

The claimant testified that he had to renew his

permission to work off-duty annually.  With regard to

reporting injuries to the County, the claimant stated

that he was required to advise his immediate supervisor,

his Captain, in the event of an injury.

The claimant testified that he was authorized

to make arrests as an off-duty officer apart from his

security guard job.  The claimant added that the only

two items required for him to make an off-duty arrest

were his service revolver and his badge (by which to

identify himself).  The claimant agreed that he had made

several off-duty arrests during his tenure with the

County.  The claimant testified that his jurisdiction to

make arrests did not extend beyond Jefferson County.     

 The claimant testified that on February 19,

2014, while working his second job, he twisted his ankle

while pursuing a shoplifter who fled after being

apprehended.  The claimant testified that he realized he

had sprained his ankle during this pursuit as he re-

entered the building.  According to the claimant, he

thought he would be all right “in the morning,” so he

failed to report the injury or request medical
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treatment.  Rather, the claimant proceeded to “book” the

shoplifter then transport her to the County jail.  The

claimant testified that the assistant manager who aided

him in apprehending the shoplifter suffered a sprained

ankle during the incident, as well. 

The claimant testified that on the morning

following the incident, he could not put enough weight

on his foot to even get out of bed.  Therefore, the

claimant called the on-duty store managers at

Brookshire’s to advise them of his injury.  After that,

in the absence of his Captain being on duty, the

claimant called Operations Manager for the County, Major

Lafayette Woods, to report that he would not be working

that day due to his ankle injury.  The claimant

testified that Major Woods advised him to seek treatment

at Healthcare Plus because his was a workers’

compensation injury.

The claimant testified that after his injury

was disputed, he paid for his medical treatment through

his group health carrier.  The claimant further

testified that he spent five (5) weeks off work due to

his ankle injury.  The claimant confirmed that since his

injury has healed, he has had no more problems with it

and that he has been able to do his job(s).
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Upon cross-examination by counsel for

Brookshire’s, the claimant agreed that an officer must

work one (1) year for the County before they are

permitted to work off-duty.  Furthermore, the claimant

agreed that Major Woods must approve any off-duty

position an officer wishes to work.  The claimant

testified that most officers for the County work off-

duty jobs in addition to their regular employment.  The

claimant testified that he was basically on-duty twenty-

four (24) hours per day for the County. 

The claimant admitted that he did not

interview for the off-duty security guard position at

Brookshire’s, and he agreed that it was his

understanding that a “coordinator” made out his schedule

for Brookshire’s.  The claimant further agreed that the

“coordinator” was a State Trooper.  The claimant

confirmed that at the time of his injury he earned $18

per hour working off-duty for Brookshire; that no taxes

were withheld from his wages; he received no employee

benefits, and; he simply signed in on “a sheet of paper”

in order to document his hours.  The claimant stated

that he was required to “let the County know” when he

was working for Brookshire’s.  Furthermore, the claimant

confirmed that Brookshire’s did not supply him with any

equipment, tools, etc. 
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The claimant denied receiving any orientation

or training from Brookshire’s upon being hired. 

According to the claimant, most officers beginning an

off-duty security guard job ask fellow officers who work

there as well what to do.  “And the Store Manager, you

know, he’s the Store Manager, if he sees something

that’s out of the norm or something that we need to be

doing, he will bring it to our attention, you know, what

I’m saying,...he will come over.” 

The claimant testified that the suspected

shoplifter he apprehended on February 19, 2014, “came in

suspicious.”  The claimant further testified that as the

suspect came around to the store exit, he “caught her

out of my eye and I approached her as she was getting

ready to go to the door.”  The claimant agreed that at

that time he went into “arrest mode,” which he explained

as follows:

Yeah, you know, we have so many
people telling them, “we’re
security,” you know, some private
security or something, but the
Sheriff’s Department specifies that
we are, you know, certified law
enforcement, and at the time she was
shoplifting, then, my authority as a
Deputy, what I meant - - was say
kicking in, because I do have arrest
power and a Security Officer doesn’t
have arrest power.
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The claimant confirmed that he placed the

shoplifter in handcuffs then they ascended seventeen

“flights” of stairs to the manager’s office.  

Upon further cross-examination by the County’s

counsel, the claimant clarified that he could apply

through the Sheriff’s Department to “get another job”

during his off-duty hours; meaning, another job with

another company, agency, business, etc., and that these

off-duty jobs did not have to be in security.  The

claimant testified that employees working-off duty jobs

other than security must still file a form with Major

Lafayette specifying “who the employment is with.”  The

claimant denied that the Sheriff’s Department assigns

officers to off-duty positions.  Rather, the claimant

stated that officers decide with whom to apply then seek

permission from the Department to work there.  The

claimant’s testimony continued as follows:

Q. Okay. And that form says you want
to perform off-duty employment; is
that right?

A. Yes, sir, it specialize - - it
specifies who the employment is
with.

Q. Okay. So, I thought they assigned
you to some place, but you - -

 
A. No, sir.

Q. - - found out that Brookshire’s
needed somebody and you decided
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you’d apply through the Department
to work there as a (sic) Security?

A. Yes, sir.

The claimant failed to answer whether he was

told by someone at Brookshire’s what his pay, hours, and

the days he would work would be.  Rather, the claimant

stated, “Well, there’s other Deputies that would inform

us that Brookshire’s - - you know, that we could do

part-time work there at Brookshire’s. And they told us

what the pay was, they told us what our job description

was; and so, the next thing you would have to do now is

contact Trooper Bridge that makes out the schedule, and

if you’re available and he could get you filled in a

slot, that’s what he would do, you know.”

The claimant testified that he was paid for

this off-duty work by Brookshire’s; normally at the

store.  He further testified that he was required by

Brookshire’s to stay on the premises during his

scheduled time to work, unless he had to “transport

someone for shoplifting or something like that....”  The

claimant continued as follows: “Like I say, we’ve got

jurisdiction in the City and the County, and as long as

we would inform the Store Manager, I mean, they would

come and, you know, fill out their paperwork that they

had to do. Then, when they got through, then, we would
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transport them to the jail and we’ll come back to the

store.”  The claimant testified that the only people he

was hired to watch for at the store were those

committing crimes, unless he saw someone who he knew had

an outstanding warrant.  The claimant continued with

questioning as follows:

Q. Now the County didn’t say, “Mr.
Morgan, I want you to go over here
to Brookshire’s and look for
shoplifters. That’s going to be your
assignment.” That wasn’t the County
telling you to do that, was it; it
was Brookshire’s?

A. Exactly right. We knew, as I say,
it wasn’t - - it was - - we got an
opportunity to work for
Brookshire’s. We knew what our job
description was there at
Brookshire’s. We knew exactly what
we needed to do or what we had to
do.

Q. At the time of this incident, you
were on the payroll of Brookshire’s?

A. Yes, sir.

The claimant testified that after he had

“arrested” the shoplifter in question, he took her

upstairs to see the Store Manager.  According to the

claimant, the Store Manager would sometimes get involved

and say, “Well, I’ll tell you what: Let’s just ban her

from the store. We’ll not take her to jail.”  The

claimant testified that the manager on duty on the

evening of his injury specifically instructed the
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claimant to take the shoplifter to jail.  The claimant

concluded his testimony, in relevant part, as follows:

Q. Okay. And on the way to jail she
wanted to stop and go to the
bathroom?

A. No, no, no, this was upstairs at
the store. Upstairs there, they
would fill out paperwork. She was
just going to - - asked me to take
one cuff off; so, she could go in
and use the restroom.

Q. Okay.

A. And instead of going to the
bathroom, she beelined for seventeen
flights of steps going the opposite
side.

Q. Okay. And when did you arrest
her?

A. I arrested her as we was going -
- at the time she had the
merchandise, I sat there and talked
to her, put the cuffs on her, she
picked up the merchandise. I brought
the rest of it. We got upstairs, and
I had to tell her, I said, “Well,
maybe you know, he’ll just ban you.
He won’t have you arrested.” I said,
“But he’s the one to make that
call.” You know, because the Store
Manager wouldn’t do it. I’ve had
other Managers there say, “Well, you
know, just let her go. Just ban her
from the store. She’s got that
little child there, and he’s crying
and hollering and everything, you
know.”

Q. Okay.
 

A. And so, I had to try to - - this
woman was a little aggressive; so, I
had to try to sweet talk her to get
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her upstairs and tell her that he
was probably going to let her go,
but once we got up there, he said,
“No, she’s (sic) goes to jail.”

 
JUDGE HOGAN: It’s up to the store
manager to decide if he wants to
press charges or not?

THE WITNESS: Yes, ma’am, he’s got the
last say so, Your Honor, about it,
because we’re going to take them to jail.

JUDGE HOGAN: But at the time of
the accident, you had already
arrested her?

THE WITNESS: Yes, ma’am, and
when I - - when we - - you
know, if we detain someone, and
we have to put cuffs on them -
- 

JUDGE HOGAN: Right.

THE WITNESS: - - you know, what
I’m saying, at that particular
time. And like I say, we
carried her upstairs and
everything, and she heard the
manager say that, you know,
she’s going to jail, she wanted
to use the restroom while we
was doing the paperwork, and
she decided she wasn’t going,
and she hit those steps - -  

Discussion

Citing Cook v. Recovery Corp., 322 Ark. 707,

911 S.W.2d 581 (1995), the administrative law judge, and

now the majority, have found that both employers in this

claim are liable for benefits and expenses associated

with the claimant’s ankle injury in that the
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respondents, as “joint employers,” each benefitted from

the employment relationship.  In her Finding of Facts

and Conclusion of Law, the administrative law judge

stated as follows:

The claimant was employed full-time
as a county deputy sheriff and part-
time as a security guard for the
grocery store. The claimant could
not work as a private security guard
without the county’s permission and
the county determined the maximum
hours he could work as a private
guard. The county allowed the
claimant to use their equipment
(uniform, badge, gun and car) to
perform the private security work.
For its part, the grocery store
hired the county deputies to work
security because they were already
trained, provided their own
equipment, and were empowered to
make arrests. Brookshire allowed the
guard to perform law enforcement
tasks unrelated to the store’s
security, when necessary. Both
employers acquiesced to this
symbiotic relationship and both
benefitted from the relationship.
The claimant was injured while
apprehending a shoplifting suspect
who had escaped custody. The
claimant was acting in the course of
his job as a law enforcement
professional and his injuries arose
out of that employment. However, at
the time of the accident, the
claimant was being paid by the
grocery store. 

The record demonstrates that it is true that

the claimant was a full-time Deputy Sheriff for the

County and a part-time security guard for Brookshire’s. 
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It is also true that the claimant could not work as a

private security guard without the County’s permission

and that County policy fixed a maximum amount of hours

each week that the claimant could work a second job. 

Moreover, the claimant testified that Deputy Sheriffs

have a one-year waiting period after being hired by the

County before they can apply for security guard or other

types of off-duty employment.  However, in her

concluding remarks as stated above, the administrative

law judge, and now the majority, failed to mention the

fact that the claimant was not limited to working as a

security guard during his off-duty time.  In fact, the

claimant confirmed that he could work any part-time

position he wanted as long as it met with County

approval and did not exceed the maximum number of hours

per week that an off-duty officer could work. 

Furthermore, the claimant confirmed that he chose

security guard work over other employment opportunities.

Moreover, while it is true that the claimant

was permitted to wear his Deputy Sheriff’s uniform and

badge, carry his service revolver, handcuffs, and Taser,

drive his patrol car to his part-time, off-duty security

guard job, and make arrests, the record fails to reflect

that Brookshire’s hired county deputies to work security

because they were “already trained, provided their own
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equipment, and were empowered to make arrests.”  Rather,

the record is devoid of any evidence that specifically

indicates why Brookshire’s hired off-duty deputies to

work security, or even if they hired only off-duty

deputies to work security.  Otherwise, the claimant

offered his own self-serving, presumptive theory as to

Brookshire’s motivation for hiring off-duty officers in

his letter to Judge Hogan dated June 17, 2015, in which

he stated: 

As a duly sworn law enforcement
officer (LEO), who has met all the
requirements of CLEST, the Jefferson
County Sheriff’s Office also permits
off-duty employment. That employment
includes but is not limited to non-
contractual security work for local
businesses, which otherwise would
have to hire a security guard with
limited protection under Arkansas’s
“shopkeepers privilege” law in the
event of the detention of a
person(s) under suspicion of theft
or shoplifting. Whereas, as a full-
time certified LEO, I would have
full authority under the law to
effect detention and/or arrest of an
individual of the same without a
warrant.

In the above statements, the claimant clearly

contradicts his own testimony in that the claimant

testified that the only thing he was told by

Brookshire’s management about his employment there was

to walk the store, keep an eye out for shoplifters,

check the restroom and back room to make sure no
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customers were in the store at closing, and to be

“visible up front.”  Otherwise, the claimant was not

told that part of his duties required he make arrests. 

Furthermore, the claimant admitted that most of his

information about his employment duties with

Brookshire’s came from fellow officers who worked there,

as well. 

Moreover, the record is devoid of proof that

Brookshire’s “allowed” guards to “perform law

enforcement tasks unrelated to the store’s security,

when necessary,” or that both employers “acquiesced to

this symbiotic relationship and both benefitted from the

relationship.”  Rather, as a certified law enforcement

officer, the claimant was “allowed,” and/or expected to

make off-duty arrests upon observation of a crime

whether working part-time or simply walking down the

street, as long as he had his badge and gun. 

Furthermore, by his own testimony, the claimant offered

that the Store Manager had “the last say” concerning

whether to simply ban a shoplifter from the store or

press charges against them.  This is evident in the

claimant’s testimony wherein he stated that the store

manager on duty had the “last say” concerning whether

charges would be pressed and the shoplifter would be

taken to jail on the evening of February 19, 2014.
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Once more, I emphasize that, other than the

claimant’s self-serving testimony, the record is devoid

of evidence to show that there was some sort of

“symbiotic relationship” to which both employers

“acquiesced” with regard to the claimant’s second job. 

Rather, the record shows that 1) off-duty officers were

permitted to work any part-time job they chose that did

not violate their sworn duties as licensed police

officers; 2) that the claimant chose to work as an off-

duty security guard; 3) that because he was a licensed

police officer, the claimant was permitted to make off-

duty arrests, and; 4) the extra money the claimant

earned as a part-time, off-duty police officer was

solely for his benefit.  Otherwise, while I acknowledge

that the claimant testified that “it was his

understanding that a coordinator,” namely Trooper Bridge

with the Arkansas State Police, made out his schedule

for Brookshire’s, the claimant failed to offer evidence

to substantiate this claim, including for example, who

assigned Trooper Bridge to this task, whether he was

compensated for this task, and, if so, by whom, etc.     

There are several issues at play in this claim

that are crucial to its outcome.  The first is whether

the claimant was a “joint employee” of both the County

and Brookshire’s at the time of his injury.  Clearly he
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was not.  Pursuant to Cook v. Recovery, 322 Ark. 707,

911 S.W.2d 1995 (1995)(citing, 1B Larson’s Workmen’s

Compensation Law, §48.41 at 8-553 (1995), joint

employment occurs when a single employee, under contract

with two employers, and under simultaneous control of

both, simultaneously performs services for both

employers, and when the service for each employer is the

same as, or closely related to, that for the other.  If

an employee is engaged in “joint employment,” meaning

performing for and under the control of two employers at

the same time, the liability for worker’s compensation

benefits is joint. Id.; citing, Dillaha Fruit Co. V.

LaTourette, 262 Ark. 343, 557 S.W.2d 397 (1977), and

Ridgeway Pulpwood v. Baker, 7 Ark. App. 214, 646 S.W.2d

711 (1983).  

The appellant in Curtis v. Ermert Funeral Home

& Ins. Co., 4 Ark. App. 274, 630 S.W.2d 57 (1982),

argued on appeal that, inasmuch as he was employed by

two employers in similar work, his earnings from both

employments should be combined in the calculation of the

applicable compensation rate.  Curtis had been employed,

as it were, by the City of Corning for over a decade as

a grave digger and general maintenance man at the

Corning Cemetery while he simultaneously worked for

Ermert Funeral Home doing the same type of work.  Curtis
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sustained an injury while performing employment services

for Ermert.  Although the issue in this case was the

amount of benefits to which Curtis was entitled, the

Court stated: “The Arkansas Workers’ Compensation

Commission makes no provision for combining wages earned

in concurrent employment but, to the contrary,

specifically limits the determination of an employee’s

average weekly wage to those wages earned by the

employee under the contract for hire in force at the

time he receives his injury.” See also, Hart’s Exxon

Service Station v. Prater, 268 Ark. 961, 597 S.W.2d 130

(1980).

The facts in this claim simply fail to support

a finding that the claimant was under the “simultaneous

control” of both the County and Brookshire’s when he

twisted his ankle while chasing a shoplifter in February

of 2014.  The claimant’s own words reflect that when he

was off-duty, meaning that he was not working

specifically for the County, he was not under the

County’s direct and immediate control, the County was

not paying his wages, etc., and he was “allowed” to

perform non-contractual security work for local

businesses.  In this claim, the claimant  just happened

to chose Brookshire’s as his part-time job, where his

son-in-law worked as a assistant manager.  Moreover,
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while the claimant was empowered with “full authority”

to detain and/or arrest a suspected shoplifter while

working for Brookshire’s, the claimant testified that

the Store Manager - not the County - had the final say

as to whether that person would be taken to jail or be

banned from the store as a consequence of their actions. 

Finally, the claimant’s testimony, which I note towards

the end of the hearing was being somewhat led by the

administrative law judge, reveals that he “arrested” the

claimant downstairs when she was in possession of stolen

merchandise, he “talked to her,” cuffed her, then he

took her upstairs to the Store Manager’s office.  I

note, however, that the claimant testified that he had

to “sweet talk” the woman into going upstairs with him,

thus indicating that he was not exercising absolute

authority and control over the woman as he would if he

were making an arrest in his capacity as a Deputy

Sheriff for the County.  Furthermore, the claimant

admitted that once upstairs, the Store Manager made the

“final call” as to the woman’s fate at that point, and

the Store Manager ultimately decided that he wanted to

press charges and have the woman taken to jail. 

Furthermore, the claimant admitted that when he arrests

someone, he has to place them in handcuffs.  Clearly, at



MORGAN - G401760 24

the time the shoplifter bolted and ran, she was

uncuffed.  

Based upon the particular facts in this claim,

even though the claimant may have gone into “arrest

mode” when he first apprehended the shoplifter, his

testimony reflects that he did so more as an instinctual

act, rather than being directed by the County to make an

arrest.  In fact, I find that claimant’s testimony that

he arrested the claimant somewhat misleading in that the

record demonstrates that the claimant merely apprehended

and detained the shoplifter in order for the Store

Manager to make the final decision as to whether she

would actually face charges and be taken to jail or be

set free.  If the Store Manager in this claim had

decided to simply ban the shoplifter from the store,

then the claimant would have had to let the shoplifter

leave.  In other words, the Store Manager had sole

discretion at that time, with the County having no say

in the matter whatsoever.  Considering the totality of

the circumstances in this claim, it is clear that the

County and Brookshire’s did not have “simultaneous

control” over the claimant’s activities at the time of

his 2014 ankle injury, nor was the claimant

simultaneously performing services for both employers at

that time, even though the work he did for both was
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similar.  Therefore, the claimant was not a “joint

employee” when his ankle injury occurred.

Nor was the claimant an employee of

Brookshire’s as defined by our statute.  See, Ark. Code

Ann. §11-9-102(F)(9)(A).  Rather, the preponderance of

the evidence in this claim shows that the claimant was

acting as an independent contractor when he was injured

while chasing a suspected shoplifter.

An independent contractor is one who contracts

to do a job according to his own method and without

being subject to the control of the other party, except

as to the result of the work. Arkansas Transit Homes v.

Aetna Life & Cas., 341 Ark. 317, 16 S.W.3d 545 (2000). 

The issue of whether one is an employee or an

independent contractor is analyzed under two separate

tests: (1) the control test; and (2) the relative nature

of the work test. See, Massey v. Poteau Trucking Co.,

221 Ark. 589, 592, 254 S.W.2d 959, 961 (1953).  On the

issue of control, the Court has stated:

The governing distinction is that if
control of the work reserved by the
employer is control not only of the
result, but also of the means and
manner of the performance, then the
relation of master and servant
necessarily follows. But if control
of the means be lacking, and the
employer does not undertake to
direct the manner in which the
employee shall work in the discharge
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of his duties, then the relation of
independent contractor exists.

The Supreme Court has stated that the “right

of control” is the principal factor in determining

whether the relationship is one of agency or independent

contractor.  Wright v. Tyson Foods, Inc., 28 Ark. App.

261, 773 S.W.2d 110 (1989).

As previously stated, the nature of the

claimant’s work as a security guard was similar to his

duties as an officer.  However, the relevant facts in

this claim reveal that Brookshire’s did not exercise

control of the means and manner by which the claimant

performed his duties there as a security guard, nor did

Brookshire’s undertake to direct the claimant’s

activities.  Furthermore, Brookshire’s did not make out

the claimant’s schedule; it did not furnish the claimant

with any tools or equipment; it did not train the

claimant; although Brookshire’s paid the claimant, no

taxes were withheld from his wages; he received no

employee benefits; he simply signed in on “a sheet of

paper” in order to document his hours, and; Brookshire’s

gave the claimant only a general description of his job

duties with no supervision.  Therefore, it is evident

that Brookshire’s failed to direct the manner in which

the claimant  worked in the discharge of his duties. 
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Finally, even the claimant himself described his job

with Brookshire’s as “non-contractual security work” for

a local business.  Because Brookshire’s exercised

control only over the results of the claimant’s duties,

i.e, deciding whether or not to press charges against a

shoplifter, and not the means and manner by which the

claimant performed his duties, I find that the claimant

was an independent contractor and liability for his

injury should not fall on either employer.  However, had

the claimant been an employee of Brookshire’s at the

time of his accident, which the preponderance of the

evidence shows he was not, then Brookshire’s would have

clearly been solely liable for his injury.  Therefore, I

respectfully dissent from the majority finding that the

claimant was a joint employee of both respondent-

employers in this claim.   

                                                       
                        KAREN H. McKINNEY, Commissioner


