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OPINION AND ORDER

The respondents appeal and the claimant cross-

appeals an administrative law judge’s opinion filed

October 28, 2015.  The administrative law judge found

that the claimant did not prove he was permanently

totally disabled, but that the claimant sustained wage-

loss disability in the amount of 30%.  After reviewing

the entire record de novo, the Full Commission affirms
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 the administrative law judge’s finding that the

claimant did not prove he was permanently totally

disabled.  We find that the claimant proved he sustained

wage-loss disability in the amount of 18%.    

I.  HISTORY

Jimmy D. Milam, now age 57, testified that he had

earned two  Associate degrees.  Mr. Milam attended the

Arkansas Law Enforcement Training Academy, and most of

his employment history has involved work as a law

enforcement officer.  The claimant’s testimony indicated

that he became employed as civilian investigator with

the Arkansas State Police, Crimes Against Children

Division, in about 2008.  The claimant’s work as a State

Police investigator involved interviewing witnesses,

filing reports, and traveling.  The parties stipulated

that the claimant sustained a compensable back injury on

December 19, 2011.  The claimant testified that he

sustained his compensable injury as the result of a

motor vehicle accident.  

Dr. John A. Campbell began treating the claimant on

March 9, 2012: “Mr. Milam is a 53-year-old gentleman,

who is a law enforcement officer with the Arkansas State

Police and unfortunately was involved in a rear-end

automobile accident up in Pocahontas back on

December 19, 2011....The patient immediately noticed
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neck pain and back pain.”  Dr. Campbell assessed “post-

traumatic thoracic pain and some left leg discomfort and

occasional weakness.”  The claimant testified that he

did not work for the respondents after March 2012.    

Dr. Campbell performed surgery on April 5, 2012:

“Left L4-5 lateral discectomy and foraminatomy.”  The

pre- and post-operative diagnosis was “1.  Left L4

radiculopathy.  2.  Left L4-5 foraminal disc

herniation.”  Dr. Wayne Bruffett performed a revision

laminectomy, spinal fusion, and pedicle instrumentation

on October 25, 2012.  The pre- and post-operative

diagnosis was “1.  Post laminectomy instability.  2. 

Herniated nucleus pulposus, with recurrent disk

herniation, L4-5, with foraminal stenosis.”  Dr.

Bruffett’s impression on December 12, 2012 was “Status

post laminectomy and fusion....He has had some numbness

and tingling in his thumb, index and long finger since

his surgery.”

Dr. Michael M. Moore evaluated the claimant on

April 5, 2013: “An NCV/EMG study performed by Dr.

Reginald Rutherford on 04/01/2013 was consistent with

severe right carpal tunnel syndrome and moderate to

severe left carpal tunnel syndrome....The patient’s

clinical history, physical examination, and NCV/EMG are

consistent with bilateral carpal tunnel syndrome....It
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is my opinion the most appropriate treatment for the

bilateral carpal tunnel syndrome is a bilateral carpal

tunnel surgery.”  The parties stipulated that the

claimant “developed bilateral carpal tunnel syndrome

which the respondents accepted as a compensable

consequence of the compensable injury.”

Dr. Bruffett reported on April 24, 2013:

I think with regards to his lumbar surgery,
Mr. Milam is at a point of maximum medical
improvement.  
According to the American Medical Association
Guides to the Evaluation of Permanent
Impairment, 4th Edition, I would assign to him
an impairment rating of 12% to the whole
person.
I am going to release him to light duty right
now with regards to his back, with no lifting
greater than 20 pounds and no repeated
bending, twisting or stooping.
Once his treatment is completed with regards
to his carpal tunnel surgery, then he at some
point would need an FCE to ultimately define
his long-term limitations and restrictions.    

The parties stipulated that the healing period for

the compensable back injury ended on April 24, 2013 and

that the respondents “accepted a 12% whole-body

impairment related to the compensable back injury.”

The claimant’s Division Commander informed the

claimant on May 23, 2013, “I have received written

statements from the physicians treating you in the

course of your work-related injuries, stating that you

are now able to return to work, with specific weight-
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lifting restrictions.  Accordingly, you are ordered to

report for duty at 8:00 am on May 28, 2013.”  The

claimant did not return to work for the respondents.     

Dr. Moore performed a right carpal tunnel release

on August 19, 2013.  The pre- and post-operative

diagnosis was “Right carpal tunnel syndrome.”  The

claimant’s Division Commander informed the claimant on

September 5, 2013, “I have received a written statement

from Doctor Michael Moore, Arkansas Specialty

Orthopedics, stating that you are now able to return to

work, with limited restrictions.  We have notified Ms.

Muriel Hicks, Public Employee Claims Division, that we

can accommodate your limited restrictions.  According, I

am directing you to report to work on Monday,

September 9, 2013 at 8:00 a.m.”    

The claimant followed up with Dr. Moore on

October 8, 2013: “The patient is doing well following

the right carpal tunnel release....The patient will

undergo a left carpal tunnel release on 10/09/2013.” 

Dr. Moore noted on October 24, 2013, “The patient is

doing well following the bilateral carpal tunnel

releases.”  Dr. Moore reported on November 27, 2013:

He was last seen for followup evaluation on
10/24/13.  At that time he reported the pain
and numbness in his hands had significantly
improved following the surgery.  The nocturnal
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symptoms had resolved.  The patient’s physical
examination revealed a normal sensory exam
and normal strength in the APB muscles
bilaterally....
Mr. Milam has reached his MMI. 
Mr. Milam’s physical examination and objective
studies do not suggest an impairment of the
right or left hands. 

     
The parties stipulated that the healing period for

the carpal tunnel syndrome injury ended on November 27,

2013.

An Arkansas State Police Memorandum dated

January 21, 2014 indicated that a complaint had been

filed against the claimant.  A Review Board investigated

allegations against the claimant involving issues which

included Absent Without Leave, Truthfulness,

Insubordination, and Outside Employment.   The

Memorandum indicated, “The Board unanimously agreed that

the complaint against Inv Jimmy Milam is FOUNDED.”  

The Director of the Arkansas State Police

corresponded with the claimant on February 12, 2014 and

stated in part, “I have reviewed Office of Professional

Standards (OPS) Investigation File No. A13-036 and the

Review Board hearing held on January 16, 2014, which you

elected not to attend.  I have determined that you

violated ASP policy and that your conduct requires the

termination of your employment with this Department....
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[Y]our employment with the ASP is terminated

immediately.”  

The claimant participated in a Functional Capacity

Evaluation on August 14, 2014:

The results of this evaluation indicate that a
reliable effort was put forth, with 51 of 51
consistency measures within expected
limits....
Mr. Milam demonstrated the ability to perform
material handling at the following levels
during the functional capacity evaluation. 
Mr. Milam demonstrated a maximal occasional
lift/carry of up to 50 Lbs.  He also
demonstrated the ability to perform 
lifting/carrying of up to 20 Lbs. on a
Frequent basis and up to 10 lbs. on a Constant
basis....
Overall, Mr. Milam demonstrated the ability to
perform work in the MEDIUM classification of
work as defined by the US Dept. of Labor’s
guidelines over the course of a normal workday
with limitations as noted above.   

 
Dr. Bruffett noted on September 24, 2014, “I last

saw Mr. Milam, I believe, in April of 2013.  He

subsequently obtained a functional capacity evaluation. 

This was a valid study that indicates he can do medium

classification work.  I would release him as a final

work release with these restrictions/limitations.  This

is all borne out in his FCE but basically states that he

can do occasional lifting from 21-50 pounds, frequent

lifting from 11-24 pounds, and constant lifting from

1-10 pounds.  This would be his final permanent

restrictions.”
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Heather Taylor provided a Vocational Rehabilitation

Assessment Report on June 30, 2015:

At the request of Public Employee Claims
Division, I met with Mr. Jimmy Milam to
complete a vocational rehabilitation
assessment, preliminary to exploring his
return-to-work options....
Mr. Milam has had a singular work history in
law enforcement for the past twenty-eight
years.  Although he has developed a number of
skills, many are specific to the field of law
enforcement.  He has been released to return
to the workforce in the medium classification,
as delineated by a Functional Capacity
Evaluation (FCE) and by his physician, Dr.
Wayne Bruffett, orthopedic surgeon.   Mr.
Milam indicated he would like to return to
work, but he is uncertain of what he
physically will be able to do....

Mr. Milam reported that he received two job
offers: Court Bailiff in his local community
and Head of Security at Black River Technical
College, a previously held position.  He
declined these offers because he was unsure of
his physical ability to return to work.  
Despite this, Mr. Milam stated he would like
to explore his future employment options.

I recommend additional vocational services
which would entail another meeting to provide
interview preparation and resume development. 
This would be followed by ongoing job market
research to identify and communicate job
opportunities he can pursue.

    
A pre-hearing order was filed on July 22, 2015. 

The claimant contended that he was permanently totally

disabled as a result of his compensable injuries.  The

claimant contended in the alternative that he had

sustained “substantial wage loss” in excess of the

permanent impairment rating.  The parties stipulated
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that the respondents “controverted the claimant’s

entitlement to any wage-loss disability.”  The

respondents contended that they had paid “all

appropriate benefits to which the claimant was entitled. 

The claimant is not permanently totally disabled nor is

he entitled to any wage-loss disability benefits in

excess of his impairment rating.”  

The parties agreed to litigate the following

issues:

1.  Whether the claimant is permanently
totally disabled.
2.  Whether the claimant has sustained wage-
loss disability in excess of the impairment
rating.

Heather Taylor reported on July 27, 2015 that she

had notified the claimant of several job openings for

positions including Desk Clerk, Cashier, Security Guard,

and Parole Officer.  The claimant testified that he met

with Heather Taylor on two occasions.  The claimant

testified that he was physically unable to perform any

of the potential jobs identified by Ms. Taylor.  

A hearing was held on September 11, 2015.  The

claimant testified that he was physically unable to

resume employment as an Arkansas State Police

investigator.  The claimant testified on cross-

examination, however, that he was still “certified” as a

law enforcement officer.  The claimant testified on
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cross-examination that he had not applied for any jobs. 

The claimant testified that he was drawing Social

Security disability.      

An administrative law judge filed an opinion on

October 28, 2015.  The administrative law judge found

that the claimant did not prove he was permanently

totally disabled, but that the claimant proved he

sustained wage-loss disability in the amount of 30%. 

The respondents appeal to the Full Commission and the

claimant cross-appeals.  

II.  ADJUDICATION

The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability

to earn a livelihood.  Emerson Electric v. Gaston, 75

Ark. App. 232, 58 S.W.3d 848 (2001).  The Commission is

charged with the duty of determining disability based

upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age,

education, and work experience.  Eckhardt v. Willis Shaw

Exp., Inc., 62 Ark. App. 224, 970 S.W.2d 316 (1998). 

Ark. Code Ann. §11-9-519(Repl. 2012) provides:

(e)(1) “Permanent total disability” means
inability, because of compensable injury or
occupational disease, to earn any meaningful
wages in the same or other employment.
(2) The burden of proof shall be on the
employee to prove inability to earn any
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meaningful wage in the same or other
employment. 

 
An administrative law judge found in the present

matter, “3.  The claimant has failed to prove that he is

permanently totally disabled within the meaning of the

Arkansas workers’ compensation laws.  4.  The claimant

has proven, by a preponderance of the evidence, that he

is entitled to wage-loss disability in the amount of

thirty percent (30%) to the body as a whole in excess of

his admitted impairment rating.”  

The Full Commission affirms the administrative law

judge’s finding that the claimant did not prove he was

permanently totally disabled.  The claimant is only age

57 and holds two undergraduate degrees.  The claimant’s

adult employment has primarily involved work as a police

officer.  The claimant became employed as a civilian

investigator for the Arkansas State Police in about

2008, according to his testimony.  The parties

stipulated that the claimant sustained a compensable

back injury in December 2011.  The compensable injury

occurred as the result of a motor vehicle accident.  The

claimant subsequently underwent two back surgeries.  The

parties stipulated that the claimant reached the end of

his healing period with regard to the compensable back

injury on April 24, 2013.
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Dr. Bruffett assigned the claimant a 12% permanent

anatomical impairment rating on April 24, 2013.  Dr.

Bruffett did not opine that the claimant was physically

unable to earn any meaningful wages but instead released

the claimant to return to work with restrictions.  The

claimant’s supervisor attempted to allow the claimant to

return to modified work no later than May 23, 2013, but

the claimant chose not to return to work.  Dr. Moore

subsequently performed bilateral carpal tunnel releases. 

Dr. Moore released the claimant on November 27, 2013 and

opined, “Mr. Milam’s physical examination and objective

studies do not suggest an impairment of the right or

left hands.”  The claimant at that point continued his

refusal to return to work for the respondents. 

The claimant’s employment with the respondents was

terminated on or about January 21, 2014 for

circumstances not related to the claimant’s compensable

injury.  The claimant did not prove, in accordance with

Ark. Code Ann. §11-9-519(e)(Repl. 2012), that he was

unable “to earn any meaningful wage in the same or other

employment.”  Dr. Bruffett released the claimant to

return to restricted work, and a Functional Capacity

Evaluation on August 14, 2014 indicated that the

claimant was physically able to return to restricted

work.  In addition, Heather Taylor provided expert
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vocational rehabilitation services beginning in June

2015 in order to help the claimant obtain appropriate

gainful employment, but the claimant did not cooperate

with Ms. Taylor.  The claimant has not sought

appropriate employment with any employer since March

2012.  The claimant’s demonstrated lack of interest in

returning to work is an impediment to the Commission’s

full assessment of the claimant’s alleged wage-loss

disability.  City of Fayetteville v. Guess, 10 Ark. App.

313, 663 S.W.2d 946 (1984).  

The Full Commission finds that the claimant proved

he sustained wage-loss disability in the amount of 18%. 

We are reducing the amount of wage-loss disability from

the administrative law judge’s award of 30% based in

part on the claimant’s demonstrated lack of interest in

returning to gainful employment.  Additionally, the

Commission reiterates that Dr. Bruffett has released the

claimant to return to work, with restrictions, and the

Functional Capacity Evaluation indicates that the

claimant can return to medium-level work.  The claimant

did not follow up of any of the job leads identified by

Heather Taylor.  The claimant is drawing Social Security

disability and is not interested in returning to gainful

employment.  The claimant is able to drive a truck and a

motorcycle, he is able to participate in hunting and
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fishing, and he has traveled on family vacations. 

However, the claimant has sustained a 12% permanent

anatomical impairment as a result of his compensable

injury and there are now permanent work restrictions in

place.  The claimant is likely not physically able to

resume full duties as a police officer or sheriff’s

deputy.  

Based on our de novo review of the entire record,

the Full Commission affirms the administrative law

judge’s finding that the claimant did not prove he was

permanently totally disabled.  The Full Commission finds

that the claimant proved he sustained wage-loss

disability in the amount of 18%.  The claimant’s

attorney is entitled to fees for legal services in

accordance with Ark. Code Ann. §11-9-715(Repl. 2012). 

For prevailing in part on appeal, the claimant’s

attorney is entitled to an additional fee of five

hundred dollars ($500), pursuant to Ark. Code Ann. §11-

9-715(b)(Repl. 2012).

IT IS SO ORDERED. 

                                                       
                        SCOTTY DALE DOUTHIT, Chairman
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Commissioner McKinney concurs in part and dissents in
part.

CONCURRING DISSENTING OPINION

I concur in the finding that the claimant failed to

prove that he is permanently and totally disabled as a

result of his December 19, 2011, compensable back

injury.  However, I must dissent from the finding that

the claimant  sustained wage-loss in the amount of

eighteen percent (18%) as a result of this injury.  My

carefully conducted de novo review of this claim in its

entirety reveals that the claimant failed to prove by a

preponderance of the evidence that he is permanently and

totally disabled, or that he has sustained any wage loss

as a result of his compensable injury.

History

On December 19, 2011, the claimant was involved in

a work-related motor vehicle accident that injured his

back.  While no emergency medical documentation was

introduced by either party to this claim, the claimant

stated that he felt immediate pain in his upper back and

neck, and it is undisputed that the claimant drove

himself to the emergency room following this accident. 

The claimant stated that he was discharged from the

emergency room with instructions to follow-up with his

primary care physician within three (3) days.  Although
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the claimant did not follow these instructions, when his

back pain persisted he eventually sought treatment with

his primary care physician, Dr. Sebastian Spades.  

Notwithstanding that the claimant had a documented

history of pre-existing back problems for which he

received medical treatment to include narcotic pain

relievers, the respondents accepted compensability of

the claimant’s injury and provided reasonably necessary

medical treatment.  To highlight that treatment, on

April 5, 2012, after conservative treatment had failed

to alleviate the symptoms of a ruptured disc at L4-5,

the claimant underwent left L4-5 discectomy and

foraminotomy performed by Dr. John Campbell of the

Jonesboro Neurosurgery Clinic.  When subsequent

diagnostic testing showed a recurrent herniation at L4-

5, on October 25, 2012, the claimant underwent revision

surgery performed by orthopedic specialist with Arkansas

Specialty Orthopaedics, Dr. Wayne Bruffett.  The

claimant returned to Dr. Bruffett on January 30, 2013,

at which time Dr. Bruffett noted that an MRI study

conducted on that same date revealed findings of

degenerative changes in the claimant’s cervical and

thoracic spine with some foraminal narrowing.  However,

Dr. Bruffett failed to see signs of high-grade stenosis

or cord compression from that study.  Due to the
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claimant’s complaints of numbness and tingling in his

hands since his last surgery, Dr. Bruffett opined that

the claimant may suffer from carpal tunnel syndrome. 

Notwithstanding the claimant’s reported symptoms, Dr.

Bruffett could find no clinical basis for the claimant’s

continuing complaints of thoracic pain. 

In a clinic note dated February 27, 2013, Dr.

Bruffett noted that the claimant had been “found to

have” severe carpal tunnel syndrome on the right and

moderate-to-severe carpal tunnel syndrome on the left. 

Dr. Bruffett found no change, however, in the claimant’s

neurologic examination.  Dr. Bruffett opined that the

claimant’s bilateral carpal tunnel syndrome was not

related to or a result of his compensable injury, and

the claimant agreed.  However, when in April of 2013,

Dr. Reginald Rutherford found a reasonable connection

between the claimant’s surgery and his carpal tunnel

syndrome, the respondents accepted liability for this

condition and sent him to Dr. Michael Moore.  

On August 19, 2013, Dr. Moore performed a right

carpal tunnel syndrome release which he repeated on the

claimant’s left wrist on October 9, 2013.  Dr. Moore

released the claimant with no impairment or permanent

restrictions on November 27, 2013.  More specifically,

Dr. Moore’s clinic note of that date states as follows:
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Mr. Jimmy Milam is a 55-year-old
male who underwent a right carpal
tunnel release on 08/10/2013 and
left carpal tunnel release is on
10/09/2013. He was last seen for
followup evaluation on 10/24/2013.
At that time he reported the pain
and numbness in his hands had
significantly improved following
surgery. The nocturnal symptoms had
resolved.

 
The patient’s physical examination
revealed a normal sensory exam and
normal strength in the APB muscles
bilaterally.

 
Mr. Milam does not want to return
for follow-up evaluation.

Mr. Milam has reached his MMI.

Mr. Milam’s physical examination and
objective studies do not suggest an
impairment of the right or left
hands.

These statements are made within a
reasonable degree of medical
certainty.

 In the meantime, on April 24, 2013, Dr. Bruffett

found that the claimant had reached the end of his

healing period and was at maximum medical improvement

for his lumbar injury.  Therefore, Dr. Bruffett released

the claimant from his care with a twelve percent (12%)

permanent physical impairment rating to the body as a

whole.  In addition, Dr. Bruffett restricted the

claimant to no lifting over twenty (20) pounds and no

repeated bending, twisting, or stooping pending a
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functional capacity evaluation.  In conclusion of his

clinic report of that date, Dr. Bruffett stated: 

I am going to release him to light
duty right now with regards to his
back, with no lifting greater than
20 pounds and no repeated bending,
twisting or stooping.
Once his treatment is completed with
regards to his carpal tunnel
surgery, then he at some point would
need an FCE to ultimately define his
long-term limitations and
restrictions.

The record reveals that the claimant returned to

his primary care physician, Dr. Spades, after his

release by Dr. Bruffett.  Clinic Notes contained within

the record reflect that the claimant treated with Dr.

Spades from October 18, 2013 through July 20, 2015,

primarily for the management of his chronic back pain. 

These notes further reflect that the claimant’s

treatment was complicated by his need to take Plavix for

a heart condition, which prohibited him from receiving

steroid injections from pain management specialist, Dr.

Sunil Gera, as needed. 

The respondent-employer notified the claimant in

May of 2013, and again on October 11, 2013 that it could

accommodate the claimant’s restrictions.  In the October

11th correspondence from the respondent-carrier, the

claimant was informed that Dr. Bruffett’s  twelve

percent (12%) impairment rating had been accepted and
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that he would be receiving benefits pursuant to this

rating.  

In January of 2014, an unrelated complaint was

filed against the claimant for insubordination and

unapproved outside employment.  In a letter of Final

Administrative Decision from the Office of Professional

Standards dated February 12, 2014, the claimant was

informed that the charges against him were found to be

true and that his employment with the respondent-

employer was being immediately terminated.

The record shows that the claimant underwent a

functional capacity evaluation on August 14, 2014.  This

evaluation demonstrated that the client could lift up to

fifty (50) pounds on an occasional basis, up to twenty

(20) pounds on a frequent basis, and up to ten (10)

pounds on a constant basis, which placed him in the

medium category of work classification as defined by the

United States Department of Labor guidelines.  However,

the claimant, who was reported to have given a reliable

effort, demonstrated 1) functional limitations with

stooping and bending; 2) mild functional deficits with

crouching, kneeling, reaching overhead, and reaching

with five (5) pounds, and; 3) mild difficulty with

prolonged standing and sitting.  I note that Dr.

Bruffett had previously indicated that he would defer to
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the outcome of this evaluation with regard to the

claimant’s “long-term limitations and restrictions.” 

The claimant is in his mid-fifties; he has two

associate’s degrees plus 100 hours of college; he has

had an extensive amount of training in law enforcement;

he holds a “senior certificate” in law enforcement; he

is a trained hostage negotiator; he was “radar

certified”; and he has had extensive training in order

to qualify as a physical fitness and defensive tactics

instructor, firearms instructor, ASP (collapsible) baton

instructor, and a pepper spray instructor.  Moreover,

and perhaps more importantly, the claimant is a

certified firearms instructor for people seeking a

concealed weapons permit, and he has taught these

classes since his compensable injury.  In fact, it was

this activity which, in part, led to his termination.  

Furthermore, the record demonstrates primarily by

the claimant’s own testimony that he is capable of

conducting interviews, both in person and on the phone,

and that he can type lengthy reports.  Thus, the record

clearly demonstrates that the claimant is fairly young,

he is intelligent, he is educable, and he possesses

numerous transferable skills which would easily lend

themselves to a variety of work settings.  In addition,

the claimant has not been restricted from engaging in
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all work activities; only those that exceed his physical

restrictions as set for in his functional capacity

evaluation.  In other words, the claimant could work in

a medium physically demanding position, but he has

failed or refused to follow-up on any job leads provided

to him by Ms. Taylor.  Moreover, regardless of whether

he was paid or not, the claimant has worked as an

instructor for a concealed weapons class since

sustaining his compensable injury, thus showing that he

can work doing something.  

Furthermore, the claimant can cook, drive, he is

self-sufficient, he can still hunt and fish, he is able

to care for his chickens and maintain a small garden,

and he still takes vacations.  And, notwithstanding that

the claimant has difficulty performing certain tasks

such as bending and stooping, all-in-all it appears that

about the only things the claimant can no longer do as a

result of is compensable injury is pick up very heavy

objects on a consistent basis and ride his Harley

Davidson motorcycle.  Yet, the claimant now contends

that he is unable to work due to chronic symptoms which

have resulted from his compensable injury.  I note,

however, that the claimant suffers from other disabling

conditions, to include a heart condition and Tularemia,

each of which are potentially life-threatening and have
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contributed to his favorable decision regarding Social

Security Disability benefits.

     Although I fail to necessarily find that the

claimant’s testimony is not credible, I must acknowledge

that he was terminated from employment with the

respondent-employer for deceitful practices which he

clearly knew were in violation of agency policy.  In

addition, the claimant admittedly conducted a concealed

weapons class during a time when he was receiving

temporary total disability benefits.  While this

certainly damages the claimant’s credibility, I do not

necessarily find that it is fatal to the credibility of

the claimant’s testimony; rather, it diminishes his

credibility, thus weakening its probative value.   

     Based upon the totality of the credible evidence in

this claim, I am unable to find that the claimant is

prohibited from working due to chronic symptoms

associated with his compensable injury simply because he

says he cannot work as a result of these symptoms. 

Further, I find that the claimant’s failure to earnestly

follow-up on the job leads furnished to him by Ms.

Taylor impedes our ability to make a full wage-loss

determination.  However, considering such factors as the

claimant’s age, level of education, extensive training,

permanent physical limitations, transferable skills,
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credibility, and numerous other factors presented in

this claim, I find that the claimant has failed to prove

that he is entitled to any amount of wage-loss above his

anatomical impairment rating or that he is permanently

and totally disabled.  Therefore, I must dissent from

any award of wage loss disability. 

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part and dissent in part from the majority

opinion. I agree with the majority that the claimant is

entitled to 18% wage loss, but I dissent, because 18%

wage loss is insufficient to reflect the claimant’s

inability to earn a wage due to his compensable injury. 

The claimant is certainly permanently totally

disabled from returning to his work as a police officer.

In this claim, the question is whether he has any

ability to earn a wage in a different capacity. The

claimant has an educational background centered in law

enforcement. He had also taken an emergency medical

technician course, but there can be no serious

suggestion that the claimant could perform such duties.
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His work history was in law enforcement and, prior to

that, in physically demanding work. He can return to

none of those occupations. 

According to a functional capacity evaluation,

the claimant could occasionally (0-33% of the workday)

lift 21-50 pounds and stoop. He could frequently (14-66%

of the workday) lift 11-24 pounds, balance, couch,

kneel, reach overhead to the right, reach with five

pound weight on the right, stand and sit. He could

constantly (67-100% of the workday) lift 1-10 pounds,

walk, climb stairs, push/pull a cart, reach immediate,

reach overhead to the left, reach with five pounds,

handle and finger. He was in the medium classification

of work. The evaluator noted that the claimant had

difficulty with stooping, bending, kneeling, crouching,

reaching, prolonged standing and prolonged sitting. 

The claimant regularly takes many medications,

including Flexeril, Hydrocodone/Acetaminophen,

Sertraline, which can cause drowsiness among other

symptoms, which further limit his ability to obtain and

perform work. In fact, he was not allowed to return to

work for the respondent employer while using

Hydrocodone/Acetaminophen prescribed for his compensable

injury. The claimant’s pain caused him to sleep poorly,

further restricting his daytime activities.
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Dr. Spades stated on December 18, 2013 - eight

months after the claimant reached maximum medical

improvement - that the claimant’s back pain was

worsening and severe. He was unable to stand, walk or

sit for more than twenty-five minutes without severe

pain. Dr. Spades stated “he can not perform his State

Police job duties in his current condition, and I doubt

he will for any time in near future.” Dr. Spade’s

assessment at that time was that “I suspect he is

totally disabled.” He was restricted to no work for two

months. The claimant required Plavix, a blood thinner,

for his cardiovascular condition, which limited the

treatment he could receive. He was taking pain

medication and muscle relaxers. 

In April 2014, Dr. Spades noted that if the

claimant was active, he required more pain medication,

in addition to the Hydrocodone he took regularly. He

could not have injections to regulate his back pain

while on Plavix. He was prescribed a muscle relaxer as

needed for muscle spasm. In May 2014, the claimant saw

Dr. Spades with an increase in back pain. He was still

unable to have injections. His pain was not controlled

by his medications. He was seen in June 2014, with the

notation that his pain was a 7 out of 10 regularly, with

improvement to 4 out of 10 after therapy. In August
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2014, he could not sit or stand more than a few minutes

due to severe pain. Also in August, his Plavix regimen

was interrupted for the purpose of injection management

of his chronic back pain. In February 2015, the claimant

still had chronic back pain, at an 8 out of 10. The

claimant continued to be treated for chronic back pain,

including periodic temporary discontinuation of Plavix

for injection purposes. 

The claimant worked with a vocational

rehabilitation specialist. She noted that his daily

activities were normally confined to watching

television, resting and browsing the internet. He was

able to drive to a store within three miles of home to

pick up a few items, but his wife did the majority of

their errands. He had to purchase a riding lawnmower

after his injury, because he could not use a push mower

anymore. He required two days to mow his two-acre lawn,

because he needed frequent rest breaks. If he could mow

it all at once, it would take about an hour and a half.

He performed limited household tasks, with frequent

breaks. Prior to his injury, he enjoyed hunting,

fishing, caving, motorcycling, weight lifting and daily

exercise. Since his injury, he was unable to do any of

these, except fishing. He required a chair when he

fished, so that he could sit, stand and walk as needed,
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but he usually just baited hooks for his grandchildren.

His only new pastime was playing games on his iPad. His

social activity centered around his grandchildren, but

he was not able to be as active with them as he was pre-

injury. He could drive around town, but had to take

frequent rest breaks when driving for a longer time. 

The vocational rehabilitation specialist noted

that the claimant wanted to return to work but was

unsure what he would be able to do. An FCE put him in

the medium classification of work, and those were his

official restrictions. He reported that in actuality, he

needed to alternate positions frequently, between

sitting and standing. Lying down was the most

comfortable position, and that a recliner allowed him to

rest. He had constant pain from the lower back to the

upper back, with the most severe pain in his middle

back. He was receiving Social Security Disability

benefits, but had not yet applied for Social Security

retirement. 

The vocational rehabilitation specialist

identified some jobs which were compatible with his

skills, physical abilities, work history and education.

She recommended additional vocational services to

develop his interviewing skills, prepare his resume and

then to provide ongoing job market research to identify
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and communicate job opportunities to pursue. She did not

recommend that he immediately apply for the jobs she

identified in her initial report.

The claimant explained that he told the

specialist that he had declined to apply for a job in

security at a local college campus, in a position he had

previously held. There was a lot of walking, some

driving, and he had to carry a gun, so he did not follow

through with it. He had to drive forty minutes to get to

the Pocahontas campus every day, and on some days, he

would have had to drive to the Paragould campus and

back, up to three times. Unloading books was a part of

the job duties, up to three times a week. The claimant

did not recall receiving an offer as a court bailiff.

The medical records support a finding that the claimant

cannot return to law enforcement. He had an offer from a

farmer, but he could not drive a tractor to cut hay,

especially with all the twisting necessary. The evidence

does not show that the claimant failed to apply for a

job within his restrictions.

The claimant testified that when he met with

the vocational specialist, he explained to her that

“it’s not a matter of me finding a job. The problem is

finding a job and being able to do that job for day in

and day out, you know, three or four or five days in a
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row, and then giving that person that I’m working for by

hour, doing a job that I’m not - you know, fair to them,

too.” He did not apply to the jobs she sent him, because

some were too far to drive, and others that he just

could not perform on a regular basis. He explained that

he had back pain through out his back from his lumbar

spine to his neck, and he was experiencing depression,

because he had always worked, and now he could not work.

He had symptoms in his hands as well.  

The claimant has worked his entire life in

physically demanding employment. He sustained a serious

back injury requiring two surgeries and years of

treatment. Since the injury, he has never been and never

will be pain-free. Yet, because he was able to go

hunting once, by sitting in a ground-level temperature-

controlled shelter, and actually shoot one deer, on one

occasion, which his wife assisted him to load to his

truck, which he drove right to the deer, and because he

was able to go fishing, with a chair, where he baited

hooks for his grandchildren, the majority thinks that

the claimant has retained 70% of his ability to work. I

disagree.

The majority thinks that the claimant has

demonstrated a lack of interest in returning to work,

because he did not apply for jobs he could not do. He
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participated in meetings with the specialist. He

considered the jobs offered. What point would there be

in applying for a job he cannot do? While perhaps he

should have been coached to apply without regard for

whether he could do them, so that the majority and the

respondents could not argue that he was not interested

in returning to work, the result would have been the

same, where he physically could not do the work or get

to the job in a reasonable amount of time. I note that

the claimant had not yet applied for Social Security

retirement. While he did receive disability benefits,

all that shows is that his workers’ compensation

benefits had run out and that he was unable to work, and

thus in need of some assistance.

I do not see the sense of shifting the

responsibility for the results of an employee’s work-

related injury on to the other benefit systems available

to citizens, by federal and state entities. This is

merely a subsidy to the employers at the expense of

taxpayers, hiding in the sheepskin of a system

originally designed to provide for injured employees in

a manner which businesses could predict and manage

effectively, passing on the expense to consumers.

The claimant is fifty-seven years old, with

severe constant back pain. His limitations prevent him
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from returning to his previous work in law enforcement.

At his age, physical condition related to his injury and

to other conditions, medications, official restrictions,

his reported restrictions, his willingness to meet with

the vocational rehabilitation specialist, and his

extensive work history, there is no question that the

claimant has suffered a severe blow to his wage-earning

capacity, far in excess of the paltry 18% assessed by

the majority, and in excess of the 30% assessed by the

Administrative Law Judge.    

For the foregoing reasons, I concur with and

dissent from the majority opinion.

                                                       
                        PHILIP A. HOOD, Commissioner


