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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed January 11, 2016.  The administrative law

judge found that the claimant did not prove he was

entitled to a permanent impairment rating.  After

reviewing the entire record de novo, the Full Commission

reverses the administrative law judge’s opinion.  The

Full Commission finds that the claimant proved he

sustained a 5% anatomical impairment as a result of his

compensable injury.    



MCCUTCHEON - G108099 2

I.  HISTORY

The claimant’s testimony indicated that he became

employed as a maintenance worker for the respondents,

Petit Jean State Park, in about 2010.  The parties

stipulated that the claimant sustained “a compensable

injury to his left leg” on September 11, 2011.  The

claimant testified that part of a large tree fell and

struck his leg.  

According to the record, Dr. Kyle Trauth treated

the claimant beginning September 19, 2011: “The patient

is a 27 year-old white male who presents to clinic after

having a large pine tree fall on his left thigh while at

work with Petit Jean State Park Services about a week

ago.  The patient states he was cutting a pine tree that

had fallen across the road and as he was beginning to

move it part of the tree fell on him.  The patient

presents with a 36 x 26 hematoma to his left thigh

covering all the medial aspect of it, most of the

posterior aspect of his thigh, and some of the lateral

portion....X-ray of the femur shows no fractures but

does show some soft tissue swelling.”  Dr. Trauth

assessed “severe left thigh contusion.”  

Dr. Trauth noted on September 26, 2011, “CT scan
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showed a degloving injury to the thigh with large

hematoma, and this was reported by Dr. Setty,

Radiologist.”  

Dr. Russell Allison examined the claimant on

September 28, 2011 and reported “significant ecchymosis

medial thigh” as well as “hard swollen area to medial

thigh.”  Dr. Allison commented on December 14, 2011, “He

still has a sore thigh with a significant indention. 

I’m going to release him for regular duty but he is not

at MMI.  He still may develop heterotopic ossification

or other problems.”  Dr. Allison stated on February 15,

2012, “He has a significant area of muscle damage and

continues in pain.”     

An MRI of the claimant’s left lower extremity was

taken on February 21, 2012, with the impression,

“Subcutaneous scarring/fibrosis anterior medial distal

thigh, normal muscle and osseous signal on MR.”

Dr. Allison reported on April 13, 2012, “He has had

a significant crush injury to his thigh which has not

improved despite several months of conservative care.  I

don’t think there is any surgical correction to this.  I

am going to refer him to a neurologist for further

care.”
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Dr. Michael Z. Chesser saw the claimant on June 25,

2012: “Examination of the left thigh reveals an area of

hyperpigmentation in the medial and mid aspect of the

left thigh.  With palpation to this area, there is some

underlying firm tissue, undoubtedly secondary to scar

formation.”  Dr. Chesser’s impression was “Soft tissue

injury to the left thigh, as described above.  The exam

does not reveal any definite sign of peripheral nerve

injury.  PLAN: We will perform EMG/nerve conduction

testing to see if there is any evidence of femoral or

obturator nerve injury.”  

Dr. Chesser reported on June 28, 2012:

Seth returned today for EMG/nerve conduction
testing and he had no sign of injury to the
femoral nerve on the motor study.  The EMG
needle study was abnormal in all the muscles
tested, left leg, paraspinous muscles and the
left arm.  The other muscles were tested
because of the abnormal patterns in the left
leg.  There was a pattern of diffuse increase
in the insertional activity, which persisted
for several seconds.  The pattern is
suggestive of a possible subclinical myopathy,
such as myotonia congenita.  I talked with his
mother, who was present, and she states that
her brother and her mother both have some type
of muscular dystrophy, but she does not know
the name of it....I asked her if she could
find out more information about this since
this is most likely the cause of his abnormal
EMG....
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Dr. Chesser gave the following impression on

July 30, 2012: “1.  Left thigh contusion with fibrosis

and local pain and tenderness.  I cannot identify a

nerve injury associated with his contusion.  2.  He

appears to have a mild myopathy and may have subclinical

myotonia congenita.  There is a strong family history of

multiple different muscle diseases, and I think that he

will eventually need muscle biopsy.”  

Dr. Tad C. Pruitt examined the claimant on

August 24, 2012 and assessed the following: “1) Left

thigh severe muscular and subcutaneous contusion,

September, 2011, with persistent weakness and pain.  2)

Right hip pain of uncertain etiology, possibly meralgia

paresthetica or iliopsoas tendinitis.  3.  Possible

adult familial type of muscular dystrophy.”  Dr. Pruitt

opined, “I cannot identify a surgically correctable

entity in this patient.  The underlying possibility of a

muscular dystrophy needs to be kept in mind and more

fully evaluated....”

Dr. Barry D. Baskin examined the claimant on

April 2, 2013:

He has an indentation in the distal third of
the left thigh in the muscle that measures
approximately 8 cm in length and 3 cm across
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that [goes] from medial to lateral across the
thigh.  There is a palpable indentation there
and there is some mild discoloration of the
skin with hyperpigmentation....

IMPRESSION: Mr. McCutcheon is a nice gentleman
referred for an impairment rating regarding a
crush injury to the left thigh....I think that
the brunt of his injuries were blunt trauma to
the thigh muscles of the distal medial thigh
up against the femur causing fibrosis in the
thigh....Dr. Chesser’s workup reveals him to
have a probable myopathy and he does have a
family history of myopathy.  This would be
evaluated outside the worker’s comp venue....
PLAN: I would like to request an MRI of the
knee and the distal 1/3 of the femur and
thigh.  I will comment further about any
treatment recommendations or impairment rating
at that time.  

An MRI of the claimant’s left knee on April 29,

2013 was negative.  Dr. Baskin stated on April 30, 2013,

“I do not see any abnormalities about the knee.  I think

that Mr. McCutcheon’s injury is primarily a deep bruise

or contusion to the distal 1/3 of the left thigh.  He

does have slight indentation in the muscle there from a

deep bruise.  Using the AMA Guidelines Fourth Edition I

cannot find an impairment rating for this gentleman’s

condition.  His gait was not severely antalgic, and even

if it were antalgic, he does not have the associated

arthritic findings in the knee, hip or ankle to go along

with an impairment rating for an antalgic gait or limp. 
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This concludes my evaluation of Mr. Seth McCutcheon.” 

Dr. Baskin noted on May 8, 2013, “I will go ahead

and order a Functional Capacity Evaluation if it is

approved through Worker’s Comp.  I have not given Mr.

McCutcheon an impairment rating but we did go over the

AMA Guidelines Fourth Edition pages 76 and 77 and he

could be rated on weakness in the left knee extension,

which in his case would be a grade IV, which is the

mildest degree of weakness that is ratable.  This would

give him a 5% whole person impairment, 12% lower

extremity impairment.  I will await his FCE.  I do feel

that he is at maximum medical improvement.”

The claimant testified that he did not work for any

employer after May 8, 2013.  The claimant participated

in a Functional Capacity Evaluation on June 25, 2013. 

The FCE indicated that the claimant was able to perform

light work.  

Dr. Baskin noted on August 15, 2013, “I had

previously recommended an impairment rating for him on

my May 8, 2013 note.  I went over the rating with him

today.  This rating would be a 5% whole person

impairment, 12% to the lower extremity based on the

Fourth Edition Guide to the Evaluation of Permanent
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Impairment, pages 76 and 77.  He has weakness in left

knee extension or, i.e., the quadriceps which would be a

grade IV giving him a 12% lower extremity impairment.  I

do not think any other impairment is indicated at this

time.”  

The claimant testified that he requested a change

of physician to Dr. Charles R. Klepper, who began

treating the claimant on October 1, 2013.  Dr. Klepper

stated on October 8, 2013, “I feel Mr. McCutcheon has

not received maximum medical improvement and is being

referred for physical therapy in hopes of improving his

condition.”   

A pre-hearing order was filed on December 16, 2013. 

The claimant contended that he was “entitled to

continued temporary total disability benefits pursuant

to Ark. Code Ann. §11-9-521(a).”  The respondents

contended that the claimant was “not entitled to ongoing

TTD benefits, as he was put at MMI by Dr. Barry Baskin

on 5/8/13.  Note: respondents have controverted Dr.

Baskin’s impairment rating of 12% to the LLE/5% to the

body as a whole.  Our reasons are: 1) The exact cause of

the ongoing problems with claimant’s leg has not been

established to a medical certainty; 2) claimant made an
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invalid effort on the FCE, making it difficult to assess

his true limitations; and 3) Dr. Baskin did not give the

rating to a reasonable medical certainty.”  

Dr. Klepper wrote on January 28, 2014, “It is our

feeling at this point that [the] patient is permanently

and completely disabled due to his traumatic

arthropathy, myalgias, and neuropathy as a result of his

injury.  An appointment has been made for him at UAMS

for further evaluation, but I do not think this will

affect his disability rating, which is again thought to

be permanent and complete.”  

After a hearing, an administrative law judge filed

an opinion on April 29, 2014.  The administrative law

judge found, in pertinent part: “4.  The claimant proved

his entitlement to temporary total disability from

May 8, 2013, to a date yet to be determined.”  The

parties have stipulated that the administrative law

judge’s April 29, 2014 opinion was “binding on this

proceeding under the Law of the Case Doctrine.”  

A physician at University of Arkansas for Medical

Sciences, Dr. Bruce W. Randolph, provided an Independent

Medical Evaluation (IME) Report on January 5, 2015.  Dr.

Randolph opined that the claimant had sustained a 0%
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whole-person impairment as a result of the compensable

injury.  Dr. Randolph noted that the claimant was

suffering from muscle atrophy in the left lower

extremity, but stated that the muscle atrophy was

causally related to muscular dystrophy rather than the

compensable injury.  Dr. Randolph opined that the

claimant “has 6% whole person impairment (15% lower

extremity impairment) but it is not due to his work

related injury.  It is due to his non-work related

muscular dystrophy.”  

Dr. Klepper informed the claimant’s attorney on

April 8, 2015, “He does have a family history of

muscular dystrophy, but to my knowledge has had no

definitive diagnosis of muscular dystrophy.”  

A pre-hearing order was filed on July 21, 2015. 

The claimant contended that he “sustained a permanent

physical impairment of fifteen percent (15%) to the leg

below the hip and is entitled to permanent partial

disability benefits for this impairment under Ark. Code

Ann. §11-9-521.  The claimant contends that his attorney

is entitled to the statutory fee on these benefits.” 

The respondents contended that “appropriate indemnity

benefits have been paid to date.  The respondents
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contend that no additional permanent disability benefits

are owed to the claimant and no attorney’s fees are owed

at this time.”  The parties agreed to litigate the

issues, “1.  Whether the claimant is entitled to an

impairment rating and permanent partial disability

benefits pursuant thereto. 2.  All other issues have

been reserved.” 

After a hearing, an administrative law judge filed

an opinion on January 11, 2016.  The administrative law

judge found that the claimant did not prove he was

entitled to a permanent impairment rating.  The claimant

appeals to the Full Commission.

II.  ADJUDICATION

Permanent impairment is any permanent functional or

anatomical loss remaining after the healing period has

been reached.  Johnson v. Gen. Dynamics, 46 Ark. App.

188, 878 S.W.2d 411 (1994).  The Commission has adopted

the American Medical Association Guides to the

Evaluation of Permanent Impairment (4th ed. 1993) to be

used in assessing anatomical impairment.  See Commission

Rule 099.34; Ark. Code Ann. §11-9-522(g)(Repl. 2012). 

It is the Commission’s duty, using the Guides, to

determine whether the claimant has proved he is entitled
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to a permanent anatomical impairment.  Polk County v.

Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001).

Any determination of the existence or extent of

physical impairment shall be supported by objective and

measurable physical findings.  Ark. Code Ann. §11-9-

704(c)(1)(Repl. 2012).  Objective findings are those

findings which cannot come under the voluntary control

of the patient.  Ark. Code Ann.  §11-9-102(16)(A)(I)

(Repl. 2012).  Although it is true that the legislature

has required medical evidence supported by objective

findings to establish a compensable injury, it does not

follow that such evidence is required to establish each

and every element of compensability.  Stephens Truck

Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472

(1997).  All that is required is that the medical

evidence be supported by objective medical findings. 

Singleton v. City of Pine Bluff, 97 Ark. App. 59, 244

S.W.3d 709 (2006).  Medical opinions addressing

impairment must be stated within a reasonable degree of

medical certainty.  Ark. Code Ann. §11-9-102(16)(B)

(Repl. 2012).

Permanent benefits shall be awarded only upon a

determination that the compensable injury was the major
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cause of the disability or impairment.  Ark. Code Ann.

§11-9-102(F)(ii)(a)(Repl. 2012).  “Major cause” means

“more than fifty percent (50%) of the cause,” and a

finding of major cause shall be established according to

the preponderance of the evidence.  Ark. Code Ann. §11-

9-102(14)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).

An administrative law judge found in the present

matter, “3.  Claimant has not proven by a preponderance

of the evidence that he is entitled to an impairment

rating and permanent partial disability benefits

pursuant thereto.”  The Full Commission finds that the

claimant proved he sustained a permanent anatomical

impairment in the amount of 5%.  

The parties stipulated that the claimant sustained

a compensable injury to his left leg on September 11,

2011.  The claimant testified that a large tree fell and

struck his leg.  The medical evidence corroborates the

claimant’s testimony.  Dr. Trauth reported on

September 19, 2011 that there was a large hematoma on

the claimant’s left thigh, along with soft tissue
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swelling and a contusion.  Dr. Trauth subsequently noted

that the claimant had sustained a “degloving injury to

the thigh with large hematoma.”  Dr. Allison noted

“significant ecchymosis” and “a large swollen area to

medial thigh.”  Dr. Allison reported in February 2012

that the claimant had sustained “a significant area of

muscle damage.”  An MRI of the claimant’s left leg in

February 2012 showed “Subcutaneous scarring/fibrosis

medial distal thigh.”

Dr. Chesser reported “scar formation” in the

claimant’s left thigh in June 2012.  Dr. Pruitt assessed

“severe muscular and subcutaneous contusion” in the

claimant’s left thigh in August 2012.  Dr. Baskin

reported in April 2013, “He has an indentation in the

distal third of the left thigh in the muscle that

measures approximately 8 cm in length and 3 cm across

the goes from medial to lateral across the thigh....I

think that the brunt of his injuries were blunt trauma

to the thigh muscles of the distal medial thigh up

against the femur causing fibrosis in the thigh.”  

Although he initially did not assign a permanent

impairment rating, Dr. Baskin opined on May 8, 2013 and

August 15, 2013 that the claimant had sustained a 5%
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whole-person impairment, 12% to the left lower

extremity.  The Full Commission recognizes Dr.

Randolph’s stated opinion in January 2015 that the

claimant had sustained a 6% whole-person impairment as a

result of muscular dystrophy rather than the compensable

injury.  It is within the Commission’s province to weigh

all of the medical evidence and to determine what is

most credible.  Minnesota Mining & Mfg. v. Baker, 337

Ark. 94, 989 S.W.2d 151 (1999).  In the present matter,

the Full Commission finds that Dr. Baskin’s opinion is

more credible than Dr. Randolph’s opinion.  The evidence

demonstrates that the claimant sustained a permanent

anatomical impairment as a result of the compensable

injury which occurred on September 11, 2011, after part

of a tree fell and struck the claimant’s left leg.  The

evidence does not demonstrate that the claimant’s

anatomical impairment is related to muscular dystrophy.

As we have discussed, a finding of permanent

anatomical impairment must be supported by objective

medical findings beyond the claimant’s voluntary

control.  Singleton, supra.  There are a large number of

objective medical findings supporting an assessment of

permanent anatomical impairment in the present matter. 
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These objective medical findings, all of which were

reported by treating physicians based upon physical

examination following the compensable injury, include

hematoma, swelling, contusion, degloving, indentation of

the thigh muscle, muscle damage, scarring, and blunt

trauma.  None of these objective medical findings were

present prior to the compensable injury.  The evidence

does not demonstrate that any of these objective medical

findings were related to muscular dystrophy.  

The Full Commission finds that the claimant proved

by a preponderance of the evidence that he sustained a

permanent anatomical impairment as a result of the

September 11, 2011 compensable injury.  The Full

Commission finds that Dr. Baskin’s assessment of a 5%

whole-body impairment rating was consistent with the 4th

Edition of the Guides, Table 37, p. 3/77.  Dr. Baskin’s

rating was supported by objective and measurable

physical findings and was stated within a reasonable

degree of medical certainty.  The preponderance of

evidence demonstrates that the claimant’s compensable

injury was the major cause of the claimant’s 5%

permanent anatomical impairment.  The evidence does not

demonstrate that the claimant’s anatomical impairment
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was the result of muscular dystrophy.  

Based on our de novo review of the entire record,

therefore, the Full Commission finds that the claimant

proved he sustained a 5% permanent anatomical impairment

as a result of the compensable injury.  The claimant’s

attorney is entitled to fees for legal services in

accordance with Ark. Code Ann. §11-9-715(a)(Repl. 2012). 

For prevailing on appeal, the claimant’s attorney is

entitled to an additional fee of five hundred dollars

($500), pursuant to Ark. Code Ann. §11-9-715(b)(Repl.

2012).

IT IS SO ORDERED.       

SCOTTY DALE DOUTHIT, Chairman

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the claimant sustained a 5%

anatomical impairment as the result of his compensable
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injury.  Based upon my de novo review of the record,

without giving the benefit of the doubt to either party,

I find that the claimant has failed to prove by a

preponderance of the evidence that his compensable

injury is the major cause of any permanent impairment

assessed.  

The Arkansas Supreme Court stated in Hickman

v. Kellogg, Brown & Root, 372 Ark. 501, 277 S.W.3d 591

(2008), “...[P]ermanent benefits shall be awarded only

upon a determination that the compensable injury was the

major cause of a disability or impairment.”  citing

A.C.A. § 11-9-102(4)(F)(ii)(a).  “Major cause” is

defined as more than fifty percent (50%) of the cause. 

A.C.A. § 11-9-102(14)(A) & (B).  Accordingly, the issue

we must determine is not whether the claimant was

permanently anatomically impaired; but rather we must

determine whether the claimant’s compensable injury was

the major cause of any permanent impairment he may have

sustained.

 Based upon my de novo review, I find that the

claimant has failed to prove by a preponderance of the

evidence that his compensable injury is the major cause

of the 5% impairment to the body as a whole as assessed
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by Dr. Barry Baskin and awarded by the majority. 

Without explanation as to why, the majority has found

that Dr. Baskin’s opinion assessing a 5% impairment

rating is entitled to greater weight than the opinion of

Dr. Bruce Randolph assessing the claimant a 6% whole

person impairment as a result of muscular dystrophy. 

First, and foremost, I cannot find, as the

majority has, that the claimant has sustained a

compensable anatomical impairment as a result of his

compensable injury.  While the exact nature of his

condition is unknown, it is undisputed that the claimant

suffers from a myopathy, unspecified. A clinic note by

Dr. Aline Herlopian dated February 20, 2014 states:

This is a 30 year old right handed
man presenting with initially left
leg weakness post trauma to his
thigh, followed by generalized
weakness, muscle cramps with EMG
findings of myopathy and no
neurogenic features and muscle
biopsy was not that conclusive. 
However, in setting of strong family
history of myopathy, clinical
picture consistent with muscle
disease, this could be a form of
congenital nondystrophy myotonia.

Likewise, Dr. Stacy Rudnicki, stated in an

office noted dated February 20, 2014:
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This is a gentlemen with prominent
complaints of cramps, spasms and
pain in his muscles.  EMG nerve
conduction studies showed
fibrillation potentials positive
sharp waves and myotonic discharges
at rest.  Muscle biopsy showed mild
myopathic changes without a
definitive diagnosis found. 
Although he has a family history of
nemalin rod myopathy, patient’s
symptoms, EMG, muscle biopsy, and
exam together would be more
consistent with a non-dystrophic
myotonic disorder....

Finally, Dr. Jaime Vengoechea Barrios stated

in his clinic note dated February 20, 2014:

Mr. McCutcheon is a 30-year-old man
with myotonia and no signs of
myopathy.  Confusing the clinical
picture is the maternal family
history of congenital myopathy
variously described as nemaline
myopathy or muscular dystrophy or
limb-girdle muscular dystrophy.  Of
note, the mother is completely
unaffected. 
The fact that the patient has no
weakness and a longstanding history
of myotonia is suggestive of non-
dystrophic myotonia.  This could
have been inherited from the
paternal side of the family where
the father has some reported muscle
spasms or could be autosomal
recessive in which case both
paternal and maternal genetic
contributions were necessary to
cause the disease.  However, he does
not have the muscular dystrophy that
is being inherited in the mother’s
family, because he has no weakness
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on examination and because his
muscle biopsy and EMG were not
suggestive of myopathy either. 
At this point therefore, we will
proceed under the assumption that
this is a separate genetic
condition.  Non-dystrophic myotonia
can have both autosomal dominant and
autosomal recessive forms.  Even
mutations in the same gene can
present as both dominant and
recessive.  Two genes account for
the majority of the cases.  These
are the chloride channel 1 and the
sodium channel 4a genes.  The
disease is also in the same spectrum
as myotonia congenita, potassium-
aggravated myotonia, and
paramyotonia congenita.  The
causative genes are the same for all
the diseases in the spectrum.

Thus, while the claimant may not have muscular

dystrophy, per se, it is clear from the medical records

generated by the physicians at the UAMS Neurology Clinic

that he suffers from some from of myotonia that is

congenital.  Moreover, while the claimant may have

presented a history of muscle weakness, it is clear from

these medical records that the claimant does not have

muscle weakness upon examination. 

Dr. Barry Baskin examined the claimant on

April 2, 2013, for the purpose of assessing the claimant

for an impairment rating.  After examining the claimant

and reviewing his medical records, Dr. Baskin ordered an
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MRI of the claimant’s knee and distal 1/3 of the femur

to determine whether the claimant had any residual

problems.  These studies were negative.  Dr. Baskin

prepared an Addendum to a Previously Dictated Impairment

Rating Evaluation on April 30, 2013, in which he stated

in pertinent part, “...I think that Mr. McCutcheon’s

injury is primarily a deep bruise or contusion to the

distal 1/3 of the left thigh.  He does have slight

indentation in the muscle there from a deep bruise. 

Using the AMA Guidelines Fourth Edition I cannot find an

impairment rating for this gentlemen’s condition.  His

gait is not severely antalgic, and even if it were

antalgic, he does not have the associated arthritic

findings in the knee, hip or ankle to go along with an

impairment rating for an antalgic gait or limp.  This

concludes my evaluation of Mr. Seth McCutcheon.”  

The claimant returned to Dr. Baskin on May 8,

2013 for a follow-up evaluation.  Dr. Baskin noted at

that time that the claimant continued to complain of

“mild weakness in his left leg and pain in the left

thigh.”  Dr. Baskin went on to state, “ I have not given

Mr. McCutcheon an impairment rating but we did go over

the AMA Guidelines Fourth Edition pages 76 and 77 and he
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could be rated on weakness in the left knee extension,

which in his case would be a grade IV, which is the

mildest degree of weakness that is ratable.  This would

give him a 5% whole person impairment, 12% lower

extremity impairment....”   With regard to the alleged

weakness, Dr. Baskin relied upon the claimant’s

subjective assessment of “[h]e complains of a little

weakness in the left quadriceps but would still grade

his strength at 4+ out of 5 to 5 out of 5.”  Not only is

this impairment based upon the claimant’s subjective

assessment of weakness which at best is a 4+ out of 5 if

not no weakness at all with a rating of 5 out of 5, but

it also is not supported by the findings at the UAMS

Neurology Center where Dr. Barrios unequivocally found

that the claimant did not suffer from any weakness in

his injured leg.

Dr. Bruce Randolph performed an Independent

Medical Examination of the claimant on January 5, 2015,

which included a thorough review of all the claimant’s

medical records to determine if claimant sustained a

permanent impairment rating.  The claimant reported to

Dr. Randolph that he has experienced pain in his left

leg every day since his injury.  The claimant also
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reported “general weakness/fatigue, muscle weakness,

tingling, neck pain/stiffness, back pain/stiffness,

numbness, tingling, abdominal pain, nervousness, and

depression.  Finally, Dr. Randolph noted that the

claimant reported a medical history of Muscular

Dystrophy which causes his fatigue and muscle weakness

primarily in his upper extremities.  With regard to his

physical examination of the claimant’s lower

extremities, Dr. Randolph noted:

Right Lower Extremity:  Hip - AROM -
flexion 100 degrees, abduction 50
degrees, no joint tenderness or
abnormality noted; Knee - AROM -
flexion 130 degrees, extension 0
degrees, no joint deformity noted;
Ankle - AROM - dorsiflexion 20
degrees, plantar flexion 40 degrees,
no joint deformity noted; Right
thigh - circumference (10 cm above
patella) = 54 cm; Right Calf -
circumference = 44 cm.  No
tenderness or muscle abnormality
noted.

 
Left Lower Extremity: Hip - AROM -
flexion 110 degrees, abduction 50
degrees, no joint tenderness or
abnormality noted; Knee - AROM -
flexion 120 degrees, extension 0
degrees, no joint deformity noted;
Ankle - AROM - dorsiflexion 20
degrees, plantar flexion 30 degrees,
no significant joint deformity
noted; Left thigh - circumference 10
cm above the patella) = 52 cm; Left
calf - circumference = 42 cm.  He
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reports tenderness upon palpation of
medial aspect of left thigh (mid-
thigh); no significant scarring or
other deformity noted other than
mild atrophy.

 
Neurological:  Right Lower

Extremity - normal muscle tone/bulk,
normal strength (motor 5/5), normal
sensory (pinprick/light touch),
normal reflexes (patella/achilles)
Left Lower Extremity - mild muscle
atrophy in thigh but normal tone,
mildly decreased strength (motor
4/5) in anterior thigh muscles
(quadriceps) when compared to right,
normal sensory (pinprick/light
touch), normal reflexes
(patella/achilles).

Remaining neurological exam is
normal except he reports difficulty
with squatting, standing on his left
leg(stork stand), and walking on
left toes primarily due to pain in
his left thigh.  He demonstrated the
ability [to] reach in all
directions, stand/walk without an
assistive device, squat/arise from
the squatting position, climb on/off
the exam table, and bend/twist.

After examining the claimant, and reviewing his

medical records, Dr. Randolph opined that the claimant’s

“Muscle atrophy and weakness left lower extremity

probably due to Muscular Dystrophy (myopathy/myotonia

congenital), no [sic] work related.”  Dr. Randolph

further opined  that the claimant had reached maximum

medical improvement from his compensable injury and that
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he has sustained a 0% permanent impairment as a result

of his compensable injury.  However, based upon his

physical examination of the claimant, Dr. Randolph

determined that the claimant’s muscle atrophy which has

resulted from is congenital myopathy/myotonia would

yield a 6% whole person impairment which equates to a

15% impairment to the left lower extremity.  Dr.

Randolph further stated that in his medical opinion the

claimant’s “mild quadriceps muscle (knee extension)

weakness (4/5) noted left thigh is probably related to

his muscular dystrophy and not his work related injury. 

He was noted to have 5/5 strength in the lower

extremities bilaterally upon examination by Dr. Chesser

on 7/30/12.”  In reaching this finding, Dr. Randolph

stated, “It is possible that his muscle atrophy is

secondary to disuse of the left lower extremity

(favoring the right lower extremity over the left) due

to pain.  However, the MRI of his left femur (6/10/23

[sic] and 2/21/12) and the CT of his left femur

(9/26/11) do [not] reveal any abnormality involving the

muscle or bone.  The contusion, hematoma, and post

traumatic fibrosis involved the subcutaneous fat not the

muscle therefore he did not have a work related muscle
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injury which led to muscle atrophy.  Also his EMG/NCS

revealed findings suggestive of myopathy/myotonia

congenita (muscular dystrophy) but no peripheral nerve

injury.”    

With regard to the impairment ratings assigned

by Dr. Baskin and Dr. Randolph, I cannot find that the

claimant’s compensable injury is the major cause for

either rating.  Dr. Randolph clearly and unequivocally

stated the claimant’s compensable injury did not result

in a permanent impairment rating.  As explained by Dr.

Randolph, the claimant did not sustain an injury to his

thigh muscle.  The “contusion, hematoma, and post

traumatic fibrosis involved the subcutaneous fat not the

muscle....”  And while Dr. Randolph may have used the

terminology “muscular dystrophy” which has been ruled

out as a definitive diagnosis for the claimant, Dr.

Randolph clearly understood the claimant’s medical

records to include a diagnosis of myopathy/myotonia

congenita, as noted in his report.  Dr. Baskin, in

rating the claimant for weakness, did not distinguish

the claimant’s congenital myopathy/myotonia from his

compensable injury.  Moreover, Dr. Baskin relied upon

the claimant’s subjective assessment of muscle weakness
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which was not found by Dr. Chesser in July 2012 and

which the Neurologist at UAMS specifically found that

the claimant did not have. Furthermore, while some

medical records refer to a “slight indentation” in the

muscle, the Administrative Law Judge did not describe

any such finding following his observation of the

claimant’s legs, nor do the multiple MRI’s, CT scans, or

x-rays reveal any such finding.  In light of the

objective diagnostic studies, I cannot find that the

claimant sustained an injury to his muscle which

resulted in any objective and measurable muscle weakness

in his left upper extremity.  Admittedly, the claimant

sustained a serious contusion injury to his left inner

thigh; however, this injury did not break the skin,

bleed, cause injury to the bone, or result in any

surgery.  Accordingly, I find that any impairment the

claimant currently experiences is not the result of his

compensable injury, but has resulted solely from his

underlying, congenital myopathy/myotonia.  

In reaching their finding that the claimant

sustained a compensable impairment rating, the majority

cites objective findings of hematoma, swelling,

contusion, degloving, indentation of the thigh muscle,
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muscle damage, scarring, and blunt trauma.  Of these

findings, hematoma, swelling, contusion, and blunt

trauma are not, and have not been determined to be,

permanent.  Each of these findings, while they may be

painful, are only temporary and transient.  As such,

they cannot be the basis for a permanent impairment

rating. As noted by the Court of Appeals in Excelsior

Hotel v. Squires, 83 Ark. App. 26, 115 S.W.3d 823

(2003), “‘Permanent impairment’ has been defined as any

permanent functional or anatomical loss remaining after

the healing period has ended.  Johnson v. General

Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994).

Further, the AMA Guides define ‘permanent impairment’ as

an ‘impairment that has become static or well stabilized

with or without medical treatment and is not likely to

remit despite medical treatment.’  The AMA Guides

further qualify the definition by noting that ‘[a]

permanent impairment is considered to be unlikely to

change substantially and by more than [three percent] in

the next year with or without medical treatment.'” 

Accordingly, I cannot find that these objective findings

noted early in the claimant’s treatment are permanent as

they have changed substantially since they were first
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noted. 

While a degloving injury may create a permanent

condition in that the skin and/or tissue have been

“degloved” from the surrounding tissue and bone, I

cannot find that the claimant actually sustained a

degloving injury.  Admittedly, Dr. Kyle Trauth’s

September 26, 2011 Progress Note refers to a CT scan

that showed “a degloving injury to the thigh with large

hematoma.”  However, not only was the CT scan report not

introduced into evidence, but also the remaining medical

records and the claimant’s testimony fails to support a

degloving injury.  The overwhelming evidence reveals

that the claimant did not sustain any cuts or bleeding

as a result of his injury, only bruising and swelling. 

Accordingly, without the actually CT scan upon which Dr.

Trauth relied to characterize the claimant’s injury as a

degloving injury, which was later repeated in subsequent

medical records, and in light of the remaining medical

records and the claimant’s credible testimony the he did

not tear or sustain any open wounds or cuts as a result

of the injury, I cannot find that the claimant, in fact,

sustained a degloving injury on September 11, 2011.

Finally, with regard to the objective finding of
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indentation of the thigh muscle and muscle damage, I

cannot find that these findings are a result of the

claimant’s compensable injury.  There is no evidence

that the claimant sustained an injury to his thigh

muscle as a result of this injury. The MRI performed on

February 21, 2012 specifically found “...signal

abnormality in the sub-q fat anteromedially in the

junction of the middle and distal thirds, which has

scattered moderately hyperintense signal on T2....There

may be some slight component of residual edema but the

abnormality appears to relate to the sub-q fat and not

the muscle.  No myositis.”  Thus, while the MRI

Impression revealed “Subcutaneous scarring/fibrosis

anterior medial distal thigh” it further revealed

“normal muscle and osseous signal.”  Furthermore, the

administrative law judge did not describe an indentation

in the claimant’s thigh, only minimal atrophy as

observed from the rear.  Accordingly, although the

claimant’s medical records may state that he sustained

muscle damage, the objective medical evidence refutes

this finding.  Therefore, with the exception of scarring

the objective findings relied upon by the majority are

not permanent and are not related to the claimant’s
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compensable injury.   

Finally, it is undisputed that the claimant

sustained a scheduled injury to his left thigh, yet the

majority has awarded the claimant an impairment to the

body as a whole.  Arkansas Code Annotated § 11-9-521(a)

states in pertinent part, "An employee who sustains a

permanent compensable injury scheduled in this section

shall receive...weekly benefits in the amount of

permanent partial disability rate attributable to the

injury, for that period of time set out in the following

schedule."  "Compensation for permanent partial loss or

loss of use of a member shall be for the proportionate

loss or loss of use of the member."  Ark. Code Ann. §

11-9-521(f), "It is well-established under Arkansas

Workers' compensation law that, absent a finding of

total disability, a scheduled injury cannot be

apportioned to the body as a whole."  Hill v. White-

Rogers, 10 Ark. App. 402, 655 S.W.2d 292(1984). In the

present claim, the claimant sustained an injury to his

left thigh.  Thus, the law in Arkansas is clear.  The

claimant’s benefits are governed by A.C.A. § 11-9-

521(a)(3) and cannot be apportioned to the body as a

whole.  Accordingly, I dissent from the majority



MCCUTCHEON - G108099 33

opinion. 

 

KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur with the majority that the claimant’s

impairment is not the result of muscular dystrophy and

that he is entitled to a 5% permanent anatomical

impairment rating, but I dissent to the extent that I

would have awarded 6%.

I would award the claimant an impairment

rating of 6% to the whole body, based upon his left

quadriceps atrophy of 2 centimeters and left calf

atrophy of 2 centimeters, observed by Dr. Randolph. The

Guides state that, in this situation, only one method

should be used to assess his injury, under Section 3.2c

on page 3/76. Dr. Randolph’s assessment is more recent

than Dr. Baskin’s muscle function assessment. The two

assessments are very similar. The aspects of muscle

atrophy encompass the muscle weakness, while the aspects

of muscle weakness do necessarily encompass the muscle



MCCUTCHEON - G108099 34

atrophy. The muscle atrophy approach is the appropriate

method to assess the claimant’s impairment.

For the foregoing reasons, I concur in part

with and dissent in part from the majority opinion.

PHILIP A. HOOD, Commissioner


