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Decision of Administrative Law Judge:  Affirmed.

OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed May 21, 2015.  The administrative

law judge found that the claimant proved she was

entitled to anatomical impairment ratings for her

shoulders and hands.  After reviewing the entire record

de novo, the Full Commission affirms the administrative

law judge’s opinion.  

I.  HISTORY

Pamula Joy McCarley, now age 54, testified that she

became employed with the respondents in July 1989.  The

parties stipulated that the claimant “sustained

compensable injuries to her left and right shoulders.” 
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Dr. David A. Sitzes reported on March 2, 2007, “Ms.

McCarley presented to Mercy Convenient Care and Business

Health Clinic today complaining of gradually increasing

right anterior shoulder pain since September or October

of 2006....Examination appears most consistent with a

supraspinatus tendonitis/impingement syndrome of the

right shoulder.”   

An MRI of the claimant’s right shoulder was taken

on April 19, 2007, with the impression, “1.  Marked

osteoarthritis involving the acromioclavicular joint

with capsular thickening and mild osteophyte formation. 

There is also diffuse abnormal high signal throughout

the marrow of the acromion consistent with marrow edema. 

2.  Hazy abnormal high signal throughout the

supraspinatus tendon consistent with extensive

degeneration.  No evidence of rotator cuff tear. 

3.  Small subchondral cysts of the humeral head.”  

Dr. R. Jacob Kaler’s impression on May 15, 2007 was

“Bilateral rotator cuff tendonosis likely.”  An MR of

the claimant’s left shoulder was taken on August 10,

2007, with the impression, “1.  Mild arthritic changes

of the acromioclavicular joint.  2.  No rotator cuff

tear is identified.  There are findings consistent with

tendinosis involving the supraspinatus tendon, and there
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is some relative increased signal in the distal

supraspinatus muscle just proximal to the

musculotendinous junction which could be related to

muscle strain.”  

Dr. Terry J. Sites evaluated the claimant on

March 3, 2008:

She works for Superior Wheel as a clear coat
applier to wheels, she has worked there for
about 18 years....She has had right shoulder
pain since 03-01-07, left shoulder pain since
04-24-07....
X-RAY: Right and left shoulder and proximal
humerus x-rays were updated today, showing an
intact glenohumeral joint, a type II acromion,
and some AC joint changes.

Dr. Sites gave the following impression: “1. 

Bilateral shoulder pain with rotator cuff tendinitis and

impingement, left greater than right.  2.  Bilateral

acromioclavicular joint pain/arthropathy, contributing

to #1.  3.  Possible cervical radiculopathy - recommend

MRI before considering further shoulder treatment.  4. 

Possible bilateral carpal tunnel syndrome.”  

The claimant participated in a Functional Capacity

Evaluation on March 20, 2008: “The results of this

evaluation indicate that Ms. McCarley gave a reliable

effort, with 40 of 40 consistency measures within

expected limits....Overall, Ms. McCarley demonstrated

the ability to perform work within the Light
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classification as defined by the US Dept. of Labor’s

guidelines over the course of a normal workday with

limitations as noted above.”    

Dr. Sites performed left shoulder surgery on

March 26, 2008: “1.  Arthroscopy - shoulder - left.  2. 

Arthroscopic subacromial decompression.  3. 

Arthroscopic debridement of labrum, glenohumeral -

separate and distinct from #1 above.  4.  Distal

clavicle resection.”  The post-operative diagnosis was

“1.  Subacromial impingement with rotator cuff

tendinopathy, no tear - shoulder - left.  2.  Labral

tear, no detachment, anterior - shoulder - left.  3. 

Acromioclavicular joint arthropathy - shoulder - left.”  

Dr. Sites performed right shoulder surgery on

August 6, 2008: “1.  Arthroscopy, shoulder, right.  2. 

Subacromial decompression, arthroscopic - shoulder -

right.  3.  Distal clavicle resection.  4.  Glenohumeral

debridement - SLAP lesion - separate and distinct

pathology in a separate anatomical area than the

subacromial space.”  The post-operative diagnosis was

“1.  Rotator cuff impingement, subacromial - shoulder -

right.  2.  AC arthropathy - right shoulder.  3.  SLAP

lesion, Type 1 -shoulder - right.”  
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The parties have stipulated that the claimant

“sustained compensable injuries to her left and right

hands and wrists.”  Electrodiagnostic testing was done

on November 19, 2008, with the following impression:

“This nerve conduction velocity documents bilateral

carpal tunnel syndrome, right greater than left.  There

is a 9 m/sec delay across the elbow when the ulnar nerve

is stimulated.  Normal is less than 10 m/sec.”

Dr. Sites’ impression on November 24, 2008 was “1. 

Bilateral carpal tunnel syndrome.”  Dr. Sites performed

surgery on December 9, 2008: “Carpal tunnel release -

right.”  The pre- and post-operative diagnosis was

“Carpal tunnel syndrome - right.”  Dr. Sites performed

surgery on March 25, 2009: “Carpal tunnel release -

left.”  The pre- and post-operative diagnosis was

“Carpal tunnel syndrome - left.”

The claimant participated in another Functional

Capacity Evaluation on July 14, 2009: “The results of

this evaluation indicate that Ms. McCarley gave an

unreliable effort, with 15 of 53 consistency measures

within expected limits.  Ms. McCarley failed to produce

consistent results with almost every aspect of

testing....Overall, Ms. McCarley exhibits the ability to

perform work at least at the SEDENTARY level.  Due to
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the unreliable nature of this evaluation, her actual

limitations and abilities remain unknown.”

Dr. Michael W. Morse performed nerve conduction

velocity studies on July 27, 2009 and gave the

impression, “This nerve conduction velocity documents

bilateral carpal tunnel syndrome, right greater than

left.  Since the preoperative study dated 11/19/08,

there has been worsening of the nerve conduction values

on the left.  The values on the right are unchanged.”  

The claimant began treating with Dr. James E.

Kelly, III on August 29, 2009.  Dr. Kelly arranged

additional diagnostic studies.  Electrodiagnostic

testing was done on the claimant’s bilateral upper

extremities on September 11, 2009: “This is an abnormal

study with delayed latency and slowed conduction

velocity in the R median sensory nerve.  This is

consistent with R median sensory neuropathy due to

compression at the carpal tunnel.”  Dr. Kelly performed

a left carpal tunnel release on October 15, 2009.  The

pre- and post-operative diagnosis was “Left carpal

tunnel syndrome.”  

Dr. Sites reported on December 14, 2009, “She is

permanent and stationary for purposes of rating. 

Utilizing AMA Guides to the Evaluation of Permanent
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Impairment, 4th Edition, the distal clavicle resection

performed on the left shoulder on 03-26-08 this results

in a 10% left upper extremity impairment, the distal

clavicle resection performed on 08-06-08 to her right

shoulder results in a 10% right upper extremity

impairment, with a 6% whole person if applicable on both

sides, for a total whole person of 12% as it relates to

her right and left shoulders.”

The claimant participated in a third Functional

Capacity Evaluation on January 11, 2010: “The results of

this evaluation indicate that Ms. McCarley gave an

unreliable effort, with 22 of 44 consistency measures

within expected limits....Overall, Ms. McCarley

demonstrated the ability to work at least at the

SEDENTARY classification as defined by the US Dept. of

Labor’s guidelines over the course of a normal workday.” 

Dr. Kelly reported on April 2, 2010: “I have

reviewed her Functional Capacity Evaluation that she had

completed on January 11, 2010 at the Functional Testing

Center....Obviously, this lady has an attitude of trying

to have secondary benefit by doing so poorly on these

tests....As far as her MMI, I think that she is

certainly at that.  Dr. Sites has restrictions on her

and evaluated her shoulder.  From my standpoint I would
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provide her with a 5% deficit to the left hand and 5%

deficit to the right hand strictly for her post status

carpal tunnel, but I would not provide any more than

this as she is so inconsistent that obviously there is

no accuracy in her results.”    

A pre-hearing order was filed on January 21, 2015. 

The claimant contended that she “received a permanent

impairment rating by Dr. Sites which has not been paid;

therefore, the claimant is entitled to payment of the

rating and attorney fees, reserving all other issues.” 

The respondents contended that they “have paid all

benefits to which the claimant is entitled.”

The parties agreed to litigate the following

issues:

1.  Whether the claimant is entitled to a
permanent impairment rating.
2.  Fees for legal services.  

After a hearing, an administrative law judge filed

an opinion on May 21, 2015.  The administrative law

judge found that the claimant was entitled to permanent

anatomical impairment ratings for her shoulders and

hands.  The respondents appeal to the Full Commission.

II.  ADJUDICATION

A.  Permanent Anatomical Impairment

Permanent impairment is any permanent functional or



MCCARLEY - F802998 9

anatomical loss remaining after the healing period has

been reached.  Johnson v. Gen. Dynamics, 46 Ark. App.

188, 878 S.W.2d 411 (1994).  The Commission has adopted

the American Medical Association Guides to the

Evaluation of Permanent Impairment (4th ed. 1993) to be

used in assessing anatomical impairment.  See Commission

Rule 099.34; Ark. Code Ann. §11-9-521(h)(Repl. 2012). 

It is the Commission’s duty, using the Guides, to

determine whether the claimant has proved that she is

entitled to a permanent anatomical impairment.  Polk

County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001). 

Any determination of the existence or extent of

physical impairment shall be supported by objective and

measurable physical findings.  Ark. Code Ann. §11-9-

704(c)(1)(B)(Repl. 2012).  Objective findings are those

findings which cannot come under the voluntary control

of the patient.  Ark. Code Ann. §11-9-102(16)(A)(I)

(Repl. 2012).  Medical opinions addressing impairment

must be stated within a reasonable degree of medical

certainty.  Ark. Code Ann. §11-9-102(16)(B).  

Permanent benefits shall be awarded only upon a

determination that the compensable injury was the major

cause of the disability or impairment.  Ark. Code Ann. 

§11-9-102(F)(ii)(a)(Repl. 2012).  “Major cause” means
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“more than fifty percent (50%) of the cause,” and a

finding of major cause shall be established according to

the preponderance of the evidence.  Ark. Code Ann. §11-

9-102(14)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).

1.  Shoulders

An administrative law judge found in the present

matter, “2.  The claimant has proven by a preponderance

of the evidence that she is entitled to an impairment

rating for her left shoulder in the amount of 6% to the

whole person and an impairment rating for her right

shoulder in the amount of 6% to the whole person, for a

total impairment of 12% to the person as a whole

regarding her shoulders bilaterally.”  The Full

Commission affirms this finding.  As we have noted, the

parties stipulated that the claimant sustained

compensable injuries to her left and right shoulders. 

Dr. Sites performed a left shoulder arthroscopy on

March 26, 2008 and a right shoulder arthroscopy on

August 6, 2008.  Dr. Sites reported on December 14, 2009

that the claimant was “permanent and stationary for

purposes of rating.”  The Full Commission finds based on
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Dr. Sites’ December 14, 2009 report that the claimant

reached the end of the healing period for her

compensable shoulder injuries no later than December 14,

2009.

Dr. Sites assigned the claimant a 10% left upper

extremity impairment and a 10% right upper extremity

impairment “for a total whole person of 12% as it

relates to her right and left shoulders.”  Dr. Sites

noted that he based these ratings on the 4th Edition of

the Guides.  Dr. Sites correctly stated that a distal

clavicle resection, which procedure Dr. Sites performed

on each shoulder, merited a 10% impairment rating of the

upper extremity.  The 4th Edition of the Guides at p.

3/61, Table 27, corroborates Dr. Sites’ rating.  There

are supporting objective medical findings not within the

claimant’s voluntary control, including Dr. Sites’

notation of a labral tear in the left shoulder and a

SLAP lesion in the right shoulder.  See Singleton v.

City of Pine Bluff, 97 Ark. App. 59, 244 S.W.3d 709

(2007).  

The Full Commission finds that the three Functional

Capacity Evaluations participated in by the claimant are

entitled to zero probative value in assessing whether

the claimant proved she sustained a permanent anatomical
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impairment.  Moreover, we know of no statutory or

appellate basis from which the Commission should rely on

a Functional Capacity Evaluation in determining whether

the claimant proved she sustained a permanent anatomical

impairment.  Functional Capacity Evaluations are

evidence presented to assess an employee’s ability to

return to work; they are not evidence of a claimant’s

permanent anatomical impairment.        

2.  Hands

The administrative law judge found, “3.  The

claimant has proven by a preponderance of the evidence

that she is entitled to an impairment rating of 5% to

her left hand and an impairment rating of 5% to her

right hand for a total of 10% to her hands bilaterally.” 

The Full Commission affirms this finding.  The parties

stipulated that the claimant “sustained compensable

injuries to her left and right hands and wrists.”  Dr.

Sites performed a right carpal tunnel release on

December 9, 2008 and a left carpal tunnel release on

March 25, 2009.  As with the end of the healing period

for the compensable shoulder injuries, the Full

Commission finds that the claimant reached the end of

the healing period for her bilateral upper extremity

injuries no later than December 14, 2009.  Dr. Sites
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opined on December 14, 2009 that the claimant was

“permanent and stationary.”

Dr. Kelly subsequently assigned “a 5% deficit to

the left hand and 5% deficit to the right hand strictly

for her post status carpal tunnel[.]” Dr. Kelly’s

bilateral rating is corroborated by the 4th Edition of

the Guides, page 3/19, Table 2.  Dr. Kelly’s rating is

supported by objective medical findings, including the

bilateral abnormalities shown on electrodiagnostic

testing on November 19, 2008 and July 27, 2009. 

Based on our de novo review of the entire record,

the Full Commission finds that the claimant proved she

sustained a permanent anatomical impairment as a result

of the compensable injuries to her shoulders and hands. 

We affirm the administrative law judge’s finding that

the claimant sustained a 12% rating for her compensable

shoulder injuries and a 10% rating for her compensable

hand/wrist injuries.  The claimant proved that the

ratings assigned by the treating physicians comported

with the 4th Edition of the Guides and were supported by

objective medical findings not within the claimant’s

voluntary control.  The claimant proved that the

compensable injuries were the major cause of her

anatomical impairment ratings.  The claimant’s attorney
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is entitled to fees for legal services in accordance

with Ark. Code Ann. §11-9-715(a)(Repl. 2012).  For

prevailing on appeal, the claimant’s attorney is

entitled to an additional fee of five hundred dollars

($500), pursuant to Ark. Code Ann. §11-9-715(b)(Repl.

2012).

IT IS SO ORDERED.    

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents and concurs.

Dissenting and Concurring Opinion

I concur in the majority finding that the

claimant sustained six percent (6%) permanent physical

impairment to the body as a whole for each shoulder as a

result of the surgeries performed on her shoulders -

more specifically, arthrosporic distal clavicle

resection procedures - as this rating comports with

Table 27 at Page 3/61 of the American Medical

Association Guides to the Evaluation of Permanent

Impairment, 4th edition.  These ratings, which total

twelve percent (12%) to the body as a whole, were
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assigned by the claimant’s shoulder surgeon, Dr. Sites,

on December 17, 2009, at which time the claimant had

reached the end of her healing period and maximum

medical improvement for her bilateral shoulder injuries. 

I note that Dr. Sites specifically stated that he used

the correct edition of the Guides in order to assess the

claimant’s shoulder impairment. 

However, I cannot agree with the majority

finding that the claimant’s pre-surgical objective

shoulder findings as noted by Dr. Sites, namely a labral

tear in the left shoulder and a SLAP lesion in the right

shoulder, help form the objective basis for the

claimant’s shoulder ratings in that 1) Dr. Sites

specifically stated that the claimant’s shoulder ratings

were based upon the claimant’s distal clavicle resection

surgeries, and 2) these were the very conditions that

were surgically repaired. 

I must dissent, however, from the majority

opinion with regard to the permanent physical impairment

rating assigned by Dr. Kelly for the claimant’s

bilateral carpal tunnel syndrome injuries.  The claimant

underwent right carpal tunnel syndrome release surgery

on December 9, 2008, with good results.  The claimant
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underwent left carpal tunnel syndrome release surgery on

March 25, 2009, which had to be re-done on October 15,

2009.  On April 2, 2010, Dr. Kelly opined that the

claimant had reached the end of her healing period and

maximum medical improvement for both wrists, and he

assigned her with a five percent (5%) “deficit” for each

hand.  In making this assignment, however, Dr. Kelly

made it perfectly clear that because the claimant had

given an unreliable effort on her most recent functional

capacity evaluation, he could not “reliably” assign the

claimant with permanent restrictions.  More

specifically, Dr. Kelly stated:

Obviously, this lady has an attitude
of trying to have secondary benefit
by doing so poorly on these tests.1

Needless to say, I cannot with any
reliability place her on any sort of
permanent restrictions based on
these results as I cannot actually
justify them, nor do I think that
she has any permanent restrictions
that will be required....From my
standpoint I would provide her with
a 5% deficit to the left hand and 5%
deficit to the right hand based
strictly for her post status carpal
tunnel syndrome, but I would not

1 I note the claimant underwent three (3)
functional capacity evaluations over the course of her
treatment, the last two (2) of which she gave unreliable
effort.
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provide any more than this as she is
so inconsistent that obviously there
is no accuracy in her results.

While I am cognizant of the fact that

functional capacity evaluations are administered in

order to establish the claimant’s true level of

functioning and not necessarily for the purpose of

assigning permanent physical impairment ratings, I must

note that Dr. Kelly found the results of the claimant’s

functional capacity evaluation to be so unreliable that

he could place no permanent restrictions on the claimant

pursuant to her wrist injuries.  In addition, Dr. Kelly

stated no basis for the impairment rating he assigned to

the claimant’s wrists as a result of her surgically

treated, bilateral carpal tunnel syndrome injuries.

In compliance with the statutory mandate of

Ark. Code Ann. § 11-9-522(g), the Commission has adopted

the AMA Guides to the Evaluation of Permanent

Impairment, (4th ed. 1993) “the Guides” with the

enactment of Commission Rule 34.  While it could be

assumed that Dr. Kelly used the 4th edition of the

Guides as required by Rule 34 in order to rate the

claimant’s wrists, this would require conjecture and
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speculation on our part.  As is well-established,

conjecture and speculation, even if plausible, cannot

take the place of proof.  Ark. Dept. of Correction v.

Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena

Constr. Co., et al v. Herndon, 264 Ark. 791, 575 S.W.2d

155 (1979); Arkansas Methodist Hosp. v. Adams, 43 Ark.

App. 1, 858 S.W.2d 125 (1993).  Therefore, we are

constrained from assuming that Dr. Kelly used the

Guides, the correct edition of the Guides, or even the

correct criteria for that matter, in assigning the

claimant a permanent physical impairment for her wrists. 

Injured workers bear the burden of proving by

a preponderance of the evidence that they are entitled

to an award for a permanent physical impairment. 

Moreover, it is the duty of this Commission to determine

whether any permanent anatomical impairment resulted

from the injury, and, if it is determined that such an

impairment did occur, the Commission has a duty to

determine the precise degree of anatomical loss of use. 

Johnson v. General Dynamics, 46 Ark. App. 188, 878

S.W.2d 411 (1994); Crow v. Weyerhaeuser Co., 46 Ark.

App. 295, 880 S.W.2d 320 (1994).  Physical impairments
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occur when an anatomical or physiological abnormality

permanently limits the ability of the worker to

effectively use part of the body or the body as a whole. 

Consequently, an injured worker must prove that the

work-related injury resulted in a physical abnormality

which limits the ability of the worker to effectively

use part of the body or the body as a whole.  Therefore,

in considering such claims, the Commission must first

determine whether the evidence shows the presence of an

abnormality which could reasonably be expected to

produce the permanent physical impairment alleged by the

injured worker. Crow, supra.

Ark. Code Ann. § 11-9-704(c)(1) (Supp. 2009)

provides that “[a]ny determination of the existence or

extent of physical impairment shall be supported by

objective and measurable physical or mental findings.” 

Objective findings are those findings which cannot come

under the voluntary control of the patient. Ark. Code

Ann. § 11-9-102(16)(A)(i)(Supp. 2009).

While it is clear that the claimant underwent

bilateral carpal tunnel release surgeries, it remains

unclear whether these procedures left the claimant with
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any permanent physical impairment.  This is due

primarily to the fact that the claimant demonstrated

such unreliable results on her last functional capacity

evaluation (22 out of 44 consistency measures, or 50%

effort) that it was impossible for Dr. Kelly to

determine whether she had any physical restrictions as a

result of her bilateral carpal tunnel syndrome. 

Furthermore, why Dr. Kelly assigned the claimant a five

percent (5%) “deficit” for each hand is unclear in that

he provided no objective basis for these ratings, nor

did he identify the source he used in order to make this

determination.  Therefore, the claimant has failed to

prove by objective and measurable findings that she

sustained an anatomical abnormality which permanently

limits her ability to effectively use part of the body

or her body as a whole as a result of her bilateral

carpal tunnel syndrome injuries.

Moreover, my review of the Guides fails to

support a finding of a five percent (5%) permanent

physical impairment rating for successful carpal tunnel

syndrome release surgery.  The majority relies upon the

Guides at 3/19 Table 2 for this rating.  However, this
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Table merely sets out the relationship of the hand

impairment to the upper extremity.  It does not form a

basis for establishing a rating to the wrist. 

Furthermore, the majority relies upon abnormal, pre-

surgical electrodiagnostic testing findings as objective

medical findings to support their rating.  Inasmuch as

the claimant has undergone surgery to correct this

electrodiagnostic evidence of abnormalities, I cannot

find that these pre-surgical test results can be used to

form the basis for a permanent physical impairment

rating.

Because the claimant has failed in her burden

of proof in establishing permanent physical impairment

to her wrists, I must respectfully dissent from the

majority opinion awarding her permanent benefits of five

percent (5%) for each of her wrist injuries.

 

KAREN H. MCKINNEY, Commissioner


