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OPINION AND ORDER

The claimant appeals and the respondents

“cross-appeal” an administrative law judge’s opinion

filed July 13, 2015.  The administrative law judge found

that the claimant failed to prove she sustained

compensable injuries on January 10, 2012 and October 17,

2012.  After reviewing the entire record de novo, the

Full Commission finds that the claimant did not prove

she sustained a compensable injury on January 10, 2012

or October 17, 2012.  
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I.  HISTORY

The record indicates that Wanda L. Martin, now age

51, became employed with the respondent-employer, Stark

Manufacturing Company, in September 2007.  Ms. Martin

first treated with Dr. Phillip E. Roberts, D.C. for low

back pain beginning in August 2011.  An MRI of the

claimant’s left knee was taken on September 2, 2011,

with the impression, “1.  Probable small focal tear

involving the medial head of the gastrocnemius muscle

accounting for the palpable abnormality although it is

located slightly more medially than palpable abnormality

is.  Otherwise no suspicious enhancing lesions are seen. 

2.  Probable small lymph node posterior to the distal

femur.  3.  Probable strain anterior cruciate ligament. 

4.  Small knee effusion.”  

Dr. Robert G. Bebout saw the claimant on

September 27, 2011:  “Ms. Martin is a 47-year-old female

complaining of left knee pain....She felt this happen

when she squatted down and developed pain in the back of

the knee about 6 weeks ago, around the 8th of August.” 

Dr. Bebout assessed “Small tear of the medial head of

the gastrocnemius muscle.  Plan: This should resolve

with time.  Will have her put heat on the area and do
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some stretching exercises for hamstring, gastrocnemius,

soleus complex.”    

The parties stipulated that “the respondent-

insurer, CNA Insurance Company, went on the risk on

October 31, 2011.”

The claimant testified that her work for the

respondent-employer included inspecting parts, packing,

and lifting heavy boxes.  The claimant testified that

she used a pallet jack to move packs of boxes.  The

parties stipulated that “the relationship of employee-

employer-insurance carrier existed at all relevant times

on January 10, 2012.”  The claimant testified on direct

examination:

Q.  And roughly give or take around January
10th, 2012, what happened to you?

A.  Well, I was working in the painting
department and the - like I said, we were
moving pallets....I was trying to lift the
pallet jack up and I was trying to put the -
excuse me - trying to lift the pallet up and
I put the pallet jack in.  And when I did, I
had the awfullest pain in my back.  It was
awful and it didn’t leave.

The claimant testified that she immediately

informed a supervisor that she had injured her low back. 

According to the record, Dr. Roberts consulted with

the claimant on January 13, 2012 and noted that the date
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of accident was August 9, 2011.  Dr. Roberts reported on

January 13, 2012:

Mrs. Martin states that on 08/09/2011 she was
involved in an on the job injury.  The patient
reports that her injury was caused by leaning
down to pick something up.  As a result of the
injury Mrs. Martin immediately developed pain
in her left leg.  Mrs. Martin additionally
states that she suffered pain and swelling of
the left knee....A month after the injury,
Mrs. Martin reported feeling the following
additional symptoms: lower back pain and sore
and achy; left hip pain, stiffness, and sore
and achy; and left knee pain....

She states that she experiences a severe,
sharp, aching pain with stiffness and soreness
in the region of her low back on the left
side.  Her symptom is occurring constantly and
has worsened.... Mrs. Martin reports that her
symptoms began gradually 08/09/2011 and are
consistent in severity throughout the day. 
The patient relates that her complaints are
the result of knee injury acquired at work....

The patient relates that seated at a desk is
her primary location while working.  Her job
movements include bending, turning, twisting,
stooping, walking, carrying, and repetitive
hand use....The work she performs frequently
requires her to lift at least 60 pounds.  The
patient characterizes her work activity as
moderate to heavy manual labor and functioning
in an extremely stressful environment.  She
indicates that her complaints and symptoms are
aggravated by work activities.  

Radiographic Examination of the lumbosacral
spine utilizing views taken in the A-P and
Lateral projections demonstrates the
following: Vertebral body heights, arches, and
processes are of normal size and shape. 
Lumbosacral intervertebral disc spaces are
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maintained normally in height.  The facet disc
wedging is observed at L1-L2 and right lateral
wedging at L5-S1.  At the L4 level,
retrolisthesis of the vertebral body is
observed.  Intervertebral foraminal
encroachment is evident at the L5-S1 level on
the right.  Left ilium decreased 6 mm in
height.  The lumbar sagittal curvature is well
maintained.  Abnormal, mild spinous rotation
to the left is observed in the lumbar
spine....

Dr. Roberts’ primary diagnosis was “Lumbar

Segmental/Somatic Dysfunction, Lumbosacral

Segmental/Somatic Dysfunction, Abnormal Posture.”  Dr.

Roberts’ handwritten notes appear to show that he

reported “spasticity” in the claimant’s thoracic and

lumbar spine on January 14, 2012.  Dr. Roberts reported

lumbar “spasms” during visits beginning January 20,

2012.

The claimant communicated with her supervisor via

electronic mail on February 29, 2012 and stated, “Like I

mentioned before, when I went to the doctor and he said

that the back pain was related to my previously hurt leg

due to over compensating while working in painted area

all that time and dealing with heavy boxes/pallets and

pallet jacks, they contacted worker’s comp and I also

called Nrnissa and left message.”  

The claimant signed a Form AR-N, Employee’s Notice



MARTIN
G209423 & G205331

6

Of Injury, on September 28, 2012.  The claimant reported

on the Form AR-N that she injured her left knee in an

accident occurring August 20, 2012.    

The parties stipulated that “the relationship of

employee-employer-insurance carrier existed at all

relevant times on October 17, 2012.”  The claimant

testified on direct examination:

Q.  And then come October 2012, did you injure
your back again at work?

A.  Yes....I was working with a co-worker and
the parts were Volvo parts.  They’re quite
large and not so much heavy, just large.  And
he got them out of the crate off the floor and
put them on another crate up high where I
could reach them.  When I did - I reached one
time and got one.  When I did, it popped and I
got sick at my stomach and I just had to stop. 

The claimant testified that she immediately

informed a supervisor that she had injured her back. 

The claimant testified that the respondent-employer laid

her off in January 2013.  

The claimant signed a Form AR-C, Claim For

Compensation, on May 15, 2013.  The claimant stated on

the Form AR-C that an injury occurred on January 18,

2012: “While lifting a pallet, claimant experienced a

sudden sharp pain in her lower back.”  The claimant

signed another Form AR-C, Claim For Compensation, on
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May 15, 2013.  The claimant appeared to report that an

accident occurred on October 17, 2012: “Injuries to the

entire body, including, but not limited to the back.”  

An MRI of the claimant’s lumbar spine was taken on

August 26, 2013, with the impression, “Mild degenerative

facet arthropathy in the lower lumbar spine most

pronounced on the right L4-5.  Otherwise, negative

lumbar spine MRI.  No focal disc protrusion or

significant disc bulging.”    

A physical therapist recorded the following history

on September 9, 2013: “Pt reports onset of LBP in Jan

2012 while pulling a pallet jack at work.  Pain

persisted and reportedly became worse in Oct 2012.  Now

‘constant’ and severe in 8 to 10/10 range.”  

A Radiology Report on January 22, 2014 showed the

following:  “1.  Mild degenerative disc space narrowing

and endplate spurring in the mid thoracic spine.  2. 

Slight curvature of the lumbar spine to the right.  3. 

No lytic or sclerotic bony lesions are seen.”  

The claimant signed a Form AR-C, Claim For

Compensation, on February 14, 2014 and reported that an

accident had occurred on October 17, 2012: “While

reaching for a part, claimant experienced a sudden sharp
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pain in her lower back.”  

A pre-hearing order was filed on February 25, 2015. 

The claimant contended, “1.  She sustained a compensable

injury arising out of and in the course of employment

with the respondent on or about October 17, 2012.  The

claimant contends entitlement to workers’ compensation

benefits as set forth in the issues response in the pre-

hearing memorandum, and specifically, reasonable,

necessary, and related medical expenses; temporary total

disability benefits; Ark. Code Ann. §11-9-505 benefits

(reserved); unpaid future medical benefits that later

become controverted (reserved); permanent partial/total

disability benefits (reserved) and/or rehabilitation

benefits (reserved); and controverted attorney fees. 

All other benefits are reserved under the Act.”

The parties stipulated, “This case is controverted

in its entirety.”  The respondents contended, “1.  The

claimant did not sustain a compensable lumbar injury on

October 17, 2012.  2.  Any lumbar injury sustained by

the claimant while employed by Stark Manufacturing

occurred in August or September 2011, as a compensable

consequence of a compensable knee injury sustained in

August or September 2011, while another insurance
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carrier, Tokio Marine, was on the risk.  3.  No medical

evidence supported by objective findings demonstrates a

lumbar injury occurring on October 17, 2012.  4. 

Respondents reserve the right to assert all defenses and

affirmative defenses under the Workers’ Compensation

Law.”  

The parties agreed to litigate the following

issues:

1.  Whether the claimant sustained a
compensable injury to her lumbar area on
January 10, 2012 and October 17, 2012.
2.  Whether the claimant is entitled to
reasonably necessary medical benefits.
3.  Whether the claimant is entitled to
temporary total disability and permanent
partial disability benefits.
4.  Attorney’s fees.  

After a hearing, an administrative law judge filed

an opinion on June 25, 2015.  The administrative law

judge found that the claimant did not prove she

sustained a compensable injury on January 10, 2012 or

October 17, 2012.    

The claimant filed a notice of appeal to the Full

Commission.  The respondents filed a notice of cross-

appeal and stated in part, “3.  If the Full Commission

determines that the bases for the June 25, 2015 decision

of the law judge denying both claims is inadequate in



MARTIN
G209423 & G205331

10

some respect, the Full Commission should reach the same

result, denying and dismissing these claims, because

claimant’s claimed back injuries are a compensable

consequence or recurrence of an injury sustained by

claimant prior to the date on which Respondent CNA went

on the risk.”   

The administrative law judge filed an amended

opinion on July 13, 2015 and entered findings identical

to the findings in the June 25, 2015 opinion.  The

respondents state in their brief, “The decision of the

judge should be affirmed and adopted.”   

II.  ADJUDICATION

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides:

(A) “Compensable injury” means:
(I) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]  

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those finding which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-
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102(16)(A)(i)(Repl. 2012).  Objective medical evidence

is necessary to establish the existence and extent of an

injury, but it is not essential to establish the causal

relationship between the injury and the job.  Wal-Mart

Stores, Inc v. Leach, 74 Ark. App. 231, 48 S.W.3d 540

(2001), citing Wal-Mart Stores, Inc. v. VanWagner, 337

Ark. 443, 990 S.W.2d 522 (1999).    

The employee has the burden of proving by a

preponderance of the evidence that she sustained a

compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(i)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).

It is the duty of the Full Commission to enter

findings in accordance with the preponderance of the

evidence and not on whether there is substantial

evidence to support the administrative law judge’s

findings.  Roberts v. Leo Levi Hospital, 8 Ark. App.

184, 649 S.W.2d 402 (1983).  The Full Commission reviews

an administrative law judge’s decision de novo, and it

is the duty of the Full Commission to conduct its own

fact-finding independent of that done by the
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administrative law judge.  Crawford v. Pace Indus., 55

Ark. App. 60, 929 S.W.2d 727 (1996).    

An administrative law judge found in the present

matter, “1.  The claimant in this case, has failed to

prove that she sustained a compensable injury to her low

back on January 10, 2012 and October 17, 2012.”  The

Full Commission finds that the claimant did not prove

she sustained a compensable injury to her low back on

January 10, 2012 or October 17, 2012.

The claimant became employed with the respondents

in September 2007.  The claimant treated for low back

pain in August 2011 and left knee pain in September

2011.  The claimant testified that her work for the

respondents involved manual labor which included moving

and lifting heavy parts with a pallet jack.  The parties

stipulated that an employment relationship existed on

January 10, 2012.  The claimant testified that she felt

a sudden and immediate pain in her back on that date

while trying to lift a pallet and place it on a pallet

jack.  In workers’ compensation cases, the Commission

functions as the trier of fact.  Blevins v. Safeway

Stores, 25 Ark. App. 297, 757 S.W.2d 569 (1988).  The

determination of the credibility and weight to be given
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a witness’s testimony is within the sole province of the

Commission.  Murphy v. Forsgren, Inc., 99 Ark. App. 223,

258 S.W.3d 794 (2004).  The Commission is not required

to believe the testimony of the claimant or any other

witness but may accept and translate into findings of

fact only those portions of the testimony it deems

worthy of belief.  Farmers Co-op v. Biles, 77 Ark. App.

1, 69 S.W.3d 899 (2002).  

Based on the evidence in the present matter, the

Full Commission finds that the claimant was not a

credible witness.  The evidence does not corroborate the

claimant’s testimony that she sustained an accidental

injury on January 10, 2012.  Dr. Roberts reported on

January 13, 2012 that the claimant’s complaints were

related to a knee injury sustained by the claimant on

August 9, 2011.  (The claimant does not contend that she

sustained a compensable injury as the result of a

recurrence of the August 2011 left knee injury.)  Dr.

Roberts did not report that the claimant sustained an

accidental injury on January 10, 2012.  Dr. Roberts’

diagnosis included “lumbar segmental/somatic

dysfunction” and “abnormal posture,” and he did not

causally relate this diagnosis to an accidental injury
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occurring January 10, 2012.  

Additionally, the claimant’s communication with the

respondents in 2012 does not corroborate her testimony. 

The claimant informed the respondent-employer on

February 29, 2012, “Like I mentioned before, when I went

to the doctor and he said that the back pain was related

to my previously hurt leg due to over compensating while

working in painted area all that time and dealing with

heavy boxes/pallets and pallet jacks[.]”  The claimant

did not inform the respondents in February 2012 that she

had allegedly sustained an accidental injury on

January 10, 2012.  Nor did the claimant contend in the

Form AR-N signed September 28, 2012 that she had

sustained an accidental injury on January 10, 2012. 

Instead, the claimant reported that she had injured her

left knee in August 2011.  We recognize the physical

therapist’s notation on September 9, 2013 reporting

“onset of LBP in Jan 2012 while pulling a pallet jack at

work.”  In light of the other documentary evidence more

contemporaneous with the alleged January 2012 accidental

injury, the Full Commission places minimal evidentiary

weight on the physical therapist’s September 2013 note.

Nor did the claimant prove that she sustained an
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accidental injury on October 17, 2012.  The claimant

testified that she felt a “pop” while reaching for a

large part on October 17, 2012.  There is no medical

evidence of record which corroborates the claimant’s

testimony.  The evidence also does not corroborate the

claimant’s statement on the May 15, 2013 Form AR-C,

viz., that the claimant suffered “injuries to the entire

body, including, but not limited to the back.”  

The Full Commission finds that the claimant did not

prove by a preponderance of the evidence that she

sustained a compensable injury.  The claimant did not

prove that she sustained an accidental injury causing

internal or external physical harm to the body on

January 10, 2012 or October 17, 2012.  The claimant did

not prove that she sustained an injury which arose out

of and in the course of employment, required medical

services, or resulted in disability.  The claimant did

not prove that she sustained an injury which was caused

by a specific incident and was identifiable by time and

place of occurrence on January 10, 2012 or October 17,

2012.  Nor did the claimant establish a compensable

injury by medical evidence supported by objective

findings.  Dr. Roberts’ notation of “spasms” does not
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prove the existence or extent of an injury occurring

January 10, 2012 or October 17, 2012.  

Based on our de novo review of the entire record,

therefore, the Full Commission affirms the

administrative law judge’s finding that the claimant did

not prove she sustained a compensable injury on

January 10, 2012 or October 17, 2012.  This claim is

denied and dismissed.

SCOTTY DALE DOUTHIT, Chairman

KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion. I would award the

claimant benefits for an injury to her lumbar spine on

or about January 10, 2012, using a pallet jack, and

again on October 17, 2012, performing an inspection and

reaching for a part.

For the claimant to establish a compensable
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injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(I), must

be established: (1) proof by a preponderance of the

evidence of an injury arising out of and in the course

of employment; (2) proof by a preponderance of the

evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102(4)(D), establishing the injury;

and (4) proof by a preponderance of the evidence that

the injury was caused by a specific incident and is

identifiable by time and place of occurrence. Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

The majority questions the veracity of the

claimant’s testimony. I find that the claimant was a

credible witness. She reported back pain related to her

work at least as early as March 2012, and she reported a

January 2012 back injury using a pallet jack in an

undated “work comp questionnaire” [sic], which was

prepared no later than June 2012 and addressed by the

employer in June 2012. In September 2012, she again
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related her back pain to January 2012 and work

activities. The claimant reported the October 2012

injury and was sent to Dr. Richey, but her claim was

denied, because of coverage issues. In November 2012,

the claimant again reported the January incident moving

pallet jacks to her employer, and the second back injury

in October 2012 while performing an inspection. A claim

form was filed in May 2013 for the January 2012 pallet

injury. The medical records show that the claimant

reported an injury in January 2012, when she developed

low back pain after pulling a pallet jack at work, which

continued and became worse in October 2012. This report

was made to her physical therapist in September 2013. 

The record is replete with e-mails and

messages to her employer requesting help in

communicating with the workers’ compensation carrier

about getting care for her injury and her claim. The

fact that there is little in the medical records

concerning her January 2012 or October 2012 injuries is

reflective of this delay, not any failure of the

claimant in reporting the incident to the employer.

The claimant has consistently related her

injury to her work, sometimes in general terms and
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sometimes with specific references to using a pallet

jack and performing an inspection. Both of those

activities satisfy the specific incident and employment

services requirements.

The claimant injured her back on January 10,

2012, and on January 13, 2012, her chiropractor observed

lumbar muscle spasms, which are of course objective

findings. Likewise, x-rays on that date showed abnormal

curvature of the spine, which is also an objective

finding. Her chiropractor observed muscle spasms

regularly after this visit in January, February and

March, 2012.

The claimant has presented objective findings

of injury to support the medical evidence in this claim.

Further, her reports, the circumstances of the injury

and the objective findings support the conclusion that

the claimant sustained a new injury in January which was

exacerbated in October of 2012. She had no treatment for

two years prior to January 13, 2012, and on that date,

she presented with significant symptoms including

spasms, which continued for months. The claimant may

have had some back discomfort which could be attributed

to the unevenness of her gait and posture as a result of
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her knee injury, but the evidence supports a finding

that she sustained a new injury in January 2012. There

is sufficient evidence in the record to support a

finding of compensability.

I would award the claimant reasonable

necessary medical treatment of her back injuries, as

well as indemnity benefits for the period of time she

has been and remains unable to work as a result of her

injury. She is obviously still in her healing period.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

   

PHILIP A. HOOD, Commissioner


