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JR., Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE JAMES A. ARNOLD
II, Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed October 14, 2015.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on July 29, 2015, and contained in a pre-
hearing order filed that same date, are
hereby accepted as fact.

2. The parties’ stipulation that claimant earned
sufficient wages to entitle him to
compensation at the rates of $215.00 for total
disability benefits and $162.00 for permanent
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partial disability benefits is also hereby
accepted as fact.

3. Claimant has failed to prove by a
preponderance of the evidence that he is
entitled to additional medical treatment for
his compensable right shoulder injury.

4. Claimant has failed to prove by a
preponderance of the evidence that he is
entitled to additional temporary total
disability benefits, permanent partial
disability benefits, or rehabilitation
benefits for his compensable injury.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion, denying the claimant

additional medical treatment, including surgery by Dr.

Arnold, temporary total disability benefits, an

attorney’s fee, permanent partial disability benefits

and rehabilitation benefits.

The claimant worked as a spotter for the

employer, assisting the machine operator who dug holes

for sign footings. His duties also including removing

objects from the holes, with rock bars, shovels, post-

hole diggers and other tools. On October 23, 2013, he

sustained a compensable injury to his right shoulder,

when he fell while using a rock bar to remove a rock
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from a hole. He reported his injury and was sent to Dr.

North and then to Dr. Heim. The claimant underwent

conservative treatment for a labrum tear, but this was

unsuccessful. Dr. Heim performed a surgical repair of

the labrum on February 7, 2014, after which the claimant

had physical therapy. 

Dr. Heim released the claimant to work with

restrictions during his treatment, and the employer

accommodated  the claimant’s return to restricted work.

The claimant voluntarily terminated his

employment, because he did not feel there was any

opportunity for advancement, and because his hours were

cut, in March 2014. He was employed elsewhere for

several months, doing maintenance on backhoes and

similar machinery, but was terminated for reasons

unrelated to his injury. 

On March 25, 2014, Dr. Heim recommended an

additional two weeks of physical therapy for

strengthening. The claimant had no pain and full range

of motion. He stated that the claimant was at maximum

medical improvement and could return to work without

restrictions. On April 7, 2014, Dr. Heim stated that the

claimant had sustained no permanent anatomical
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impairment. He had recovered excellently and quickly.

The claimant returned to Dr. Heim on April 29, 2014,

with increased pain, for which Dr. Heim recommended

further strengthening. 

The claimant obtained a change of physician to

Dr. Arnold, who evaluated the claimant on January 27,

2015. The claimant reported that he had done “horribly”

after the surgery. Dr. Arnold stated that the claimant’s

shoulder pain was probably due to the failure of the

first surgical repair. 

The claimant testified that, on February 14,

2015, he bumped his shoulder, as he fell down the bottom

of his stairs. He had his shoulder checked out at the

emergency room, although he had no additional pain at

that time. The emergency room record from that date

states that he had worsened pain after raising his arm

that morning. He was diagnosed with a shoulder strain

and instructed to follow up with Dr. Arnold. The

claimant saw Dr. Arnold on March 3, 2014. Dr. Arnold

noted that the claimant was seen in the emergency room

for extreme pain and stiffness. 

An arthrogram MRI scan showed “postoperative

changes of prior superior labral repair with small area
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of residual laterally directed signal alteration of the

superior labrum posterior to the biceps anchor.” Dr.

Arnold reviewed the report and diagnosed a failed SLAP

lesion repair. He recommended surgery.

A functional capacity evaluation was performed

on March 24, 2015. The claimant put forth reliable

effort. The test showed that he could do work at the

Medium classification, with no lifting at waist level of

more than 30 pounds, no lifting at shoulder level with

his right arm of more than 10 pounds, no lifting

overhead of more than five pounds, no pushing or pulling

more than 50 pounds, no carrying more than 20 pounds,

and no repetitive use or overhead activities with his

right arm. 

As the record reflects, Dr. Heim noted that

the claimant did well initially after surgery, but by

April 29, 2014, his condition had begun to deteriorate.

The claimant actually testified that he never felt 100%

after the surgery, and that he had pain and difficulty

communicating with Dr. Heim. Dr. Heim’s statement that,

between February 7 and April 7, 2014, the claimant had

made an excellent and quick recovery does not conflict

with the claimant’s report to Dr. Arnold in January 2015
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that his recovery had in fact been problematic. The

claimant experienced significant symptoms, first noted

by the claimant after the surgery and first noted by Dr.

Heim on April 29, 2014, and continuing through the

hearing date. Dr. Arnold felt that the first repair had

failed, which is consistent with the claimant’s return

to work in March 2014 and the development and worsening

of his symptoms. The fact that Dr. Heim did not

initially believe this was a larger problem in April

2014 does not disprove the fact that the claimant had a

failed labrum repair which became symptomatic in March

2014. Also, the claimant’s symptoms arose before he had

an increase in symptoms in February 2015. The claimant’s

symptoms arose before he left his job with the

respondent-employer.

The claimant has demonstrated that the

symptoms requiring Dr. Arnold’s attention and surgery

arose in March 2014 and are directly related to the

compensable injury. The symptoms arose before any change

in his work circumstance, and Dr. Heim underestimated

the significance of those symptoms. I would award the

claimant additional medical benefits based upon Dr.

Arnold’s recommendations.
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Because this need for treatment is directly

related to the claimant’s compensable injury, he remains

within his healing period. I would award the claimant

temporary total disability benefits for any dates during

which he was unable to work as a result of his

compensable injury. 

Because the claimant remains in his healing

period and has outstanding medical treatment, permanent

disability benefits are not appropriate at this time.

Because the issue of permanent disability benefits is

not ripe, neither is the issue of rehabilitation under

Ark. Code Ann. §11-9-505.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


