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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed August 19, 2015.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
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at the pre-hearing conference conducted
on March 18, 2015, and contained in a
pre-hearing order filed March 19, 2015,
are hereby accepted as fact.

2. The parties’ stipulation that claimant earned
sufficient wages to entitle him to
compensation at the rates of $402.00 for total
disability benefits and $302.00 for permanent
partial disability benefits is also hereby
accepted as fact.

3. Claimant has failed to meet his burden of
proving by a preponderance of the evidence
that he suffered a compensable injury to his
shoulders, upper back, or lower back while
working for respondent on October 30, 2013.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I must dissent, because I would award the

claimant benefits for his back and bilateral shoulder

injuries on October 30, 2013. 

The claimant worked for the respondent

employer since 2007. He processed eggs, which was heavy

labor. He lifted boxes of one hundred eggs regularly. He

moved carts weighing from 1500 to 4500 pounds. He lifted

70-80 pound boxes as well. On October 30, 2013, the

claimant was transferring eggs. The claimant credibly

testified that he felt an immediate severe pain in his

back, which he reported to his supervisor, Terry Smith.

He asked to change positions, because of his back and

shoulder pain. A co-worker helped him finish his work
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that day. He was not sent to a doctor, but he did see

the plant doctor on November 6, 2013, who diagnosed a

shoulder strain and gave him medication. Because of his

continued pain, he was sent to Dr. Haws, who placed him

on work restrictions. The claimant used two weeks of

vacation time to rest his back and shoulders. He did not

improve. His employer instructed him that he could not

return to work without a release to full duty. The

claimant used FMLA leave from February 10, 2014 to

August 10, 2014. He has not been able to work at all

since that time.

Dr. Mathur evaluated the claimant in December

2013. He saw Dr. Blankenship in February 2014. He was

treated with medical and physical therapy. Dr. Cannon

performed injections for his right shoulder and neck

pain, which were not helpful. An MRI in April 2014

showed disc bulging at C3-4 and C5-6 and a full

thickness tear of his right rotator cuff. A left MRI

also showed a partial tear of the supraspinatus tendon.

Surgery was recommended for his shoulder. Dr.

Blankenship recommended surgery and rehabilitation, and

then a re-evaluation of his back, in December 2014. He

related the claimant’s problems to his work. I do not
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credit Dr. Blankenship’s later statement that he was not

aware that he had made an opinion on causation, because

he could not find a record of it. Clearly, Dr.

Blankenship made a firm opinion on causation, but could

not revisit the records in which and upon which he made

the opinion.

The claimant lost his job and therefore his

health insurance, and therefore has been unable to

pursue the recommendations and treatment of Dr. Cox and

Dr. Blankenship. 

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is
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identifiable by time and place of occurrence. Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

The claimant credibly testified that he was

lifting heavy boxes of eggs, when he felt immediate and

severe pain in his shoulders and back, on October 30,

2013. This is obviously a specific incident,

identifiable by time and place of occurrence.

Transferring eggs was a primary job duty of the

claimant, meaning that he also satisfied the requirement

that the injury arise out of and in the course of

employment.

The claimant had presented medical evidence

supported by objective findings establishing the injury.

MRI scans show objective findings in his neck and both

shoulders. 

The claimant has also satisfied the element of

causation. He was able to perform his job duties for six

and one-half years before the accident. On a daily

basis, he lifted heavy boxes of eggs. He pushed and

pulled carts loaded with fifteen hundred pounds. He was

able to perform these heavy tasks repeatedly for full

shifts for years, without limitation, complaint, request
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for treatment, and without criticism by his supervisors.

Yet, after one moment on October 30, 2013, the claimant

was no longer able to do that work. He immediately

requested to placed on a different duty.

The claimant had never had pain like this

before the accident. He had normal aches and pains

consistent with a heavy labor job, but he had never

experienced the kind of pain he suddenly had while

lifting on October 30, 2013. Since that time, his pain

had not been controlled. It has long been recognized

that a causal relationship may be established between an

employment-related incident and a subsequent physical

injury upon a showing that he injury manifested itself

within a reasonable period of time following the

incident, is logically attributable to the incident, and

there is no other reasonable explanation for the injury.

Hall v. Pittman Construction Co., 235 Ark. 104, 357

S.W.2d (1962). If the claimant’s disability arises soon

after the accident and is logically attributable to it,

with nothing to suggest any other explanation for the

employee’s condition, we may say without hesitation that

there is no substantial evidence to sustain the

Commission’s refusal to make an award.  Clark v.
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Ottenheimer, 229 Ark. 383, 314 S.W.2d 497 (1958).

Dr. Mathur opined that the claimant’s shoulder

problems were caused by the heavy lifting he performed

at work in October 2013. Dr. Cox stated that the

claimant would need to change jobs due to his

conditions. Dr. Blankenship stated that the injuries

were related to the work incident.

The claimant notified the employer

immediately, yet nothing substantial was done. Despite

the fact that the claimant had reported an injury at

work, he was left to use his own leave and right to FMLA

and to use his own insurance to address his injury. 

The medical records show clearly that the

claimant had been unable to work since the injury, and

he was instructed by his employer that he would not be

allowed to return to work without a full release.

I would award medical and indemnity benefits

for this compensable injury.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


