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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed July 13, 2015.  The administrative

law judge found that the claimant proved he sustained a

compensable lumbar spine injury.  After reviewing the

entire record de novo, the Full Commission reverses the

administrative law judge’s opinion.  The Full Commission

finds that the claimant did not prove by a preponderance

of the evidence that he sustained a compensable injury.  
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I.  HISTORY

The record indicates that Nicholas Lawson, now age

36, became employed with the respondents in 2006.  The

claimant signed a Mobilex USA “Injury and Vehicle

Accident Reporting Policy” on July 4, 2006.  The

Accident Reporting Policy signed by the claimant

included the following language: “Employees must notify

their supervisor immediately after any accident/incident

that occurs while working on behalf of the Company, no

matter how minor the accident/incident appears to be

regardless of whether medical treatment is necessary.”   

The claimant treated at Baptist Health Family

Clinic in October 2011: “This 31 year old male presents

with injury....The injury occurred on 10/03/11.  A

trauma occurred.  Mechanism of injury details: stick

went into pt’s right ear.”        

The parties stipulated that the employer-employee

relationship existed on September 7, 2012.  The claimant

testified that he was an area supervisor and lead

technician for the respondent-employer.  The claimant

testified on direct examination:

Q.  What happened September the 7th of 2012?

A.  The end of the day, I had moved a couple
of offices previously and closed them down. 
We were trying to clean up the office, the
main office in Little Rock....And there was a
couple of filing cabinets, two-drawer filing
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cabinets, and there was a lot of stuff in
there.  There was a bunch of things that were
- needed to be moved around.  I picked up one
of the filing cabinets, and basically picked
it up off the floor, and when I picked it up,
I tripped over a film bin that was on the
floor as well.  And instead of dropping the
filing cabinet, I basically bear-hugged it and
fell to the floor with it, scared that all the
patient information and all the stuff that was
in it, all the requests and everything, were
going to fall out.  Got up, felt my back tweak
a little bit, just got up off the floor.
Went ahead and proceeded to go home for the
end of the day, didn’t think that it was that
bad of a deal, but, it hurt, but I, you know,
wasn’t thinking that it was that bad of an
injury or anything at that point....

Q.  Did you do any more work the rest of the
day?

A.  I called it a day at that point....It was
right at my normal time to get off, so I just
went ahead and drove home at that point, took
some Advil....

Q.  This was Friday evening when this incident
took place?

A.  Correct.  

The claimant agreed on cross-examination that he

did not report the alleged accident before he left work

on September 7, 2012.  The claimant also agreed that

there were no witnesses to the alleged accidental

injury.  

The claimant testified that he and his wife drove

to Jonesboro to visit his wife’s parents, and “I just

stayed at her parents’ house, just hung out with her

dad, watching football games in the recliner all
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weekend.”  The claimant testified, “Sunday morning when

I woke up, I took the normal shower, got up and took a

shower....When I stepped out of the shower, went to

brush my teeth, brushed my teeth....When I went to put

my toothbrush down, right when I spun, instead of

pivoting I turned my chest around and set the toothbrush

down.  And as soon as I turned and spun, then’s when

basically both legs went completely numb.  And I

basically faced - just face planted on the floor, on the

tile floor, and went to screaming, trying to get Paige

or somebody to come in there and help me.”    

According to the record, the claimant sought

emergency treatment at St. Bernards Medical Center on

September 9, 2012, at which time it was reported that

the Occurrence Date was September 9, 2012:  “Pt here

with c/o lower back pain; states he can not feel his

legs and arms; states they are numb; states he was

brushing his teeth and turned and fell; pt states

happened this morning and is worse now.”  The

September 9, 2012 record included a Description/Onset of

Symptoms: “32 y/o male with complaint of lower back pain

associated with lower extremity numbness, worse after a

sudden turn this morning while brushing his teeth.  He

works at a job which requires significant amount of

lifting.  There is no hx of trauma or other neuro
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symptoms.”  A CT of the claimant’s lumbar spine was

taken on September 9, 2012, with the impression, “Very

small central disc protrusion at L4-L5.”

William Gallaher testified that he was the

respondent-employer’s area operations manager and had

been the claimant’s supervisor.  William Gallaher

testified for the respondents:

Q.  You became aware at some point that Mr.
Lawson was having problems with his back.  Is
that right?

A.  Yes.

Q.  Can you tell the judge what you first
recall discussing with him?

A.  I had a very brief conversation with him
then.  It was on a Sunday evening.  And
basically that conversation was just a phone
call letting me know that he couldn’t come to
work the next day.  He was in the ER, was
having back pain, and he wouldn’t be in on
Monday morning.

Q.  When you had a conversation with him, did
he at any point mention lifting a filing
cabinet?

A.  No.

Q.  Had he mentioned any work-related injury
at all?

A.  No.    

The claimant treated at Baptist Health Family

Clinic on September 11, 2012: “This 32 year old male

presents with back pain....Onset: 3 days ago.  Severity

level is 8.  It occurs persistently.  Location of pain
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was lower back and legs.”  The assessment was “L4

Radiculopathy Left, Acute.”  

The claimant reported at Baptist Health Imaging

Centers on September 12, 2012 that his medical problem

was “Low back pain and numbness down both legs,” and

this his symptoms “Started Sunday 9/9/12.”  The claimant

testified that his wife wrote on September 12, 2012 that

the claimant’s symptoms had begun on Sunday,

September 9, 2012.  “I was medicated and was in severe

pain at the doctor’s office and just wanted to see the

doctor.  I didn’t care what - anything about the

paperwork.”    

A physician noted on September 12, 2012, “32 y/o

male with back pain and radiculopathy, but no definite

hx of trauma.  CT shows disc disease in the lumbar

region which would fully account for his symptoms.”  The

clinical impression was “Lumbosacral radiculopathy.”    

An MRI of the claimant’s lumbar spine was taken on

September 12, 2012, with the following impression:

1.  Small broad-based left paracentral disc
extrusion (rupture) at L5-S1, which appears to
mildly displace upon the exiting left S1 nerve
root.
2.  Small central disc protrusion at L4-L5
with mild central canal stenosis but no
narrowing of the lateral recess or neural
displacement.
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Respondents’ Exhibit One, p. 22, indicates that the

claimant began treating with Dr. Scott M. Schlesinger on

September 17, 2012:  

This 32 year old male presents with low back
pain with numbness, tingling and weakness in
his legs.  He denies having any radicular pain
in his legs.  He states that he has no feeling
in his legs and that they will intermittently
“lock up” making him unable to move....

Onset/Duration: New condition that started 2
weeks ago...

Cause: Unknown reason....  

I have personally read and interpreted the
multiple MRI images of the lumbar spine.  This
study shows a small central disc protrusion at
L4-5.  At L5-S1 there is a left paracentral
disc protrusion and some lateral recess
stenosis on the left.  There is no evidence
whatsoever of cauda equina impingement....

This is certainly a very complicated case. 
There is no anatomical way that these lumbar
disc protrusions could be producing his
symptoms of numbness, tingling, and feeling of
weakness in his legs.  In fact, on motor
testing he has no gross power deficit,
although he may have some impairment of his
fine motor function.  The altered sensory
findings and his abnormal gait do not
fit at all with the disc protrusions.  I am
going to go ahead and get an MRI scan of the
thoracic spine to make sure there is nothing
in the thoracic region that could be causing
this....

Claimant’s Exhibit One, p. 11, also includes Dr.

Schlesinger’s September 17, 2012 report which appears to

be identical to the report included in the respondents’
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exhibits, except for the entry “Cause: Symptoms began

after he fell with a cabinet at work on 9-7-12.”  

The claimant filled out an Employee Accident Report

on September 18, 2012.  The claimant indicated at that

time that an accident occurred at 2:30 p.m. on

September 7, 2012.  The claimant identified his

supervisor as Bill Gallaher.  The claimant wrote that he

reported the accident to Angela Gann (a human resources

employee) on September 18, 2012.  The claimant wrote,

“Tried to call last week and talk to Angela about what

happened and was not able to talk with her.”  The

claimant wrote on the Accident Report that he injured

his low back.  

William Gallaher testified for the respondents:

Q.  We have asserted, Mr. Gallaher, that
there’s been no notice of an alleged injury to
Mobilex until September 18th of 2012?

A.  Correct.

Q.  Between Sunday evening, when you talked to
him, and September 18th, did you have any
other conversations with Mr. Lawson?

A.  We spoke several times.

Q.  Can you give us an estimate of how many
times you would have talked before September
18th?

A.  An estimate, probably six, and I know I
documented three of those times, but there
were, I want to think, three conversations the
first week in which Nick was pretty medicated. 
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And then we didn’t talk too much more that
first week, because it wasn’t doing either of
us any good, to be honest with you.  He was
pretty medicated....

Q.  Mr. Gallaher, the six conversations or so
that you had with Mr. Lawson before September
18th, at any point, did he tell you that he
lifted a cabinet and hurt his back?

A.  No.

Q.  Did he report any type of work injury
during those conversations?

A.  No.    

A Workers Compensation - First Report Of Injury Or

Illness was prepared on September 20, 2012.  The First

Report described an injury allegedly occurring

September 7, 2012: “Attempting to move a filing cabinet

that was in the middle of the floor and tripped over a

film cabinet and fell to the ground.”  The First Report

indicated that the date the employer was notified was

September 18, 2012.  The First Report Of Injury also

indicated that the location of the accident was Wilson

Farm Road & Highway 65, Greenbrier, Arkansas.    

Dr. Lon Burba informed Dr. Schlesinger on

September 21, 2012, “As you know, this is a 32-year-old

gentleman who presents with the complaint of weakness in

the back, pain, numbness and tingling.  He states he has

no feeling at all in his legs and his legs will lock-up

at times.  He fell on 9/7/12 injuring his back while
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brushing his teeth - his feet and legs gave way and he

fell.”  Dr. Burba’s impression was “1.  L-4 radiculitis

- left.  2.  Upper motor neuron signs bilaterally.”      

The claimant followed up with Dr. Schlesinger on

September 28, 2012: “His MRI of the thoracic spine shows

a right-sided T6-7 disc protrusion with slight cord

compression, a central and left-sided disc protrusion at

T7-8 which abuts the cord but does not significantly

compress it, and at T8-9 and T9-10 central disc

protrusions that just touch and abut the cord without

compression....I think his symptoms are most likely

correlative with his left L5 and S1 lateral recess

stenosis rather than thoracic disc herniations.”

Dr. Schlesinger corresponded with a claims

representative on October 2, 2012:

To address your questions:

1.  Are the current symptoms and findings
directly related to the mechanism of the
09/07/2012 work injury?  Please clarify the
extent of work injury versus any possible
preexisting conditions.

Based on the patient’s history, if this is
accurate, his symptoms are directly related to
his work injury as he was not experiencing
these symptoms prior to when he fell with a
cabinet at work on 09/07/2012.

2.  Mr. Lawson’s employer may have light work
available to him.  Please address, along with
your estimated return to full duty and MMI
dates.
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Due to the patient’s symptoms I do not feel
that he can return to work at this time.  We
will re-address this after we complete our
treatment of lumbar epidural steroid
injections with postinjection therapy
protocol.  The injections are a series of
three injections two weeks apart.  We will
follow up with him two weeks after his final
injection if all three are needed.

  
Dr. Schlesinger performed epidural steroid

injections on October 4, 2012, October 18, 2012, and

November 1, 2012.  Dr. Eren Erdem performed an injection

on December 5, 2012.

Dr. T. Glenn Pait evaluated the claimant at UAMS

Neurosurgery Clinic on January 29, 2013: “He is a 32-

year-old right-handed gentleman with a history of low

back pain beginning in September 2012.  He states that

he was at work and carrying a heavy load and apparently

fell.  He initially developed back pain; however, within

a short period of time the pain found its way into both

legs....Because of his continued pain, he now presents

for a neurosurgical evaluation....I have reviewed a

Baptist Health Medical Center MRI from September 12,

2012.  There is evidence of diskogenic disease at L4-L5

and L5-S1....I would recommend a left L5-S1 minimally

invasive diskectomy.”      

Dr. Pait performed surgery on February 22, 2013:

“Posterior approach to the lumbosacral spine for: 1. 

Minimally accessible left L5-S1 partial hemilaminectomy,
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diskectomy, and foraminotomy.  2.  Imaging:

fluoroscopy.”  The pre- and post-operative diagnosis was

“Left L5-S1 herniated nucleus pulposus.”

Dr. Schlesinger corresponded with the claimant’s

attorney on May 22, 2013 and stated in part, “You asked

for my opinion ‘within a reasonable degree of medical

certainty’ as to whether a condition for which I have

treated Mr. Lawson with respect to his low back is

probably related to his accident on 9-7-12.  This is a

complex case.  His symptoms do not correlate well with

the objective findings.  I have treated him for lower

back pain which he states did begin with the 9-7-12

injury.  If the patient’s history is correct then we can

assume his symptoms of lower back pain is greater than

50% likelihood of being directly related to the

patient’s 9-7-12 injury.”     

Dr. Pait noted on May 31, 2013, “He is a gentleman

who presented to the operating theater for a minimally

invasive left L5-S1 hemilaminectomy and discectomy. 

Postoperatively, he continues to have pain.  He states

he is unable to stand for a prolonged period of time,

‘four to five hours’ but then having to return to a

sedentary position or bed....I have no further avenues

of intervention which I would offer at this writing.  He
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will be referred to Physical Medicine Rehabilitation for

further evaluation.”

Dr. Pait corresponded with the claimant’s attorney

on June 5, 2013:

This letter is in response to your client, Mr.
Nicholas Lawson.  He is a 33 year old
gentleman who presented with a history of low
back pain beginning in September 2012.  He
relates he was at work carrying a heavy load
and fell....Radiological studies demonstrated
a herniated disc (herniated nucleus pulposus)
at L5-S1.  He presented to the operating
theater on the 22nd day of February 2013 for a
minimally invasive left L5-S1 partial
hemilaminectomy, discectomy and foraminotomy.
His pain has persisted to some degree.  The
question posed is the relationship of the work
to the pathology prompting surgical
intervention.  Apparently, he was not
previously troubled with such pains;
therefore, within some degree of confidence,
the traumatic event contributed to the
herniated nucleus pulposus prompting surgical
intervention....

The claimant began treating with Dr. Ahmed Ghaleb

on August 27, 2013: “This is a very pleasant patient

with long standing history of LBP, the condition started

years ago and gradually getting worse, he has tried

multiple treatment modalities, he had back surgery by

Dr. Pait which helped his pain, unfortunately the pain

is coming back.”  Dr. Ghaleb treated the claimant with

injections, physical therapy, and medication.  Dr.

Ghaleb stated on April 2, 2014 that he recommended “a



LAWSON - G208057 14

spinal cord stimulator trial for postlaminectomy

syndrome.”

Dr. Kevin J. Collins stated on September 26, 2013,

“It is my opinion that it is more probable than not,

that Nicholas Lawson’s lumbar spine and sacral spine

injuries, specifically L3-4 and L4-5 were related to the

filing cabinet incident that occurred on 09/07/2012. 

That would be based on his history and my exam, more his

history than my exam.”  

The claimant followed up with Dr. Ghaleb on

July 15, 2014:  “All his questions were answered about

the Spinal cord stimulator trial.  The patient has

failed conservative treatment (including activity

modifications, physical/home exercise therapy, NSAID’s

and opioid medication therapy) also failed multiple

interventional procedures, and wishes to proceed with

the plan.”  

Surveillance of the claimant was performed on

July 17-18, 2014.  The claimant was observed performing

activities such as climbing into a truck, driving,

walking, and lifting metal rods from a truck bed.  The

claimant exhibited no apparent physical restrictions or

limitations.  Dr. Collins informed counsel for the

respondents on July 28, 2014 that he assigned the
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claimant a 9% anatomical impairment rating for the

lumbar spine.       

A pre-hearing order was filed on January 5, 2015. 

The claimant contended that “admitted compensable

injuries were sustained on September 7, 2012.  The

claimant is entitled to temporary total disability

benefits from September 7, 2012 to a date yet to be

determined.  Medical expenses have been incurred for

which the respondents should be held responsible.  This

claim is controverted in its entirety for the purposes

of attorney’s fees.  The claimant reserves the right to

pursue other benefits to which he may become entitled in

the future.”  

The respondents contended that “the claimant did

not suffer a compensable injury on or about September 7,

2012 or at any other time while working for the

respondent-employer.  The respondents did not receive

notice of any alleged injury until September 18, 2012. 

In the event compensability is found, the respondents

contend that the claimant was released as having reached

maximum medical improvement by Dr. Pait on May 31, 2013,

and any temporary total disability entitlement would

discontinue at that time.  The claimant received short-

term disability benefits through March 10, 2013, is

continuing to receive long-term disability benefits, and
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his medicals have been paid through private health

insurance.  Therefore, the respondents are entitled to a

credit for both pursuant to Ark. Code Ann. §11-9-411

(Repl. 2012).”    

The parties agreed to litigate the following

issues:

1.  Whether the claimant sustained a
compensable back injury on September 7, 2012.
2.  When did the claimant provide notice of
the alleged back injury?
3.  Whether the claimant is entitled to
reasonably necessary medical treatment.
4.  Whether the claimant is entitled to
temporary total disability benefits.
5.  Whether the respondents are entitled to an
offset or a credit.
6.  Whether the claimant is entitled a
controverted attorney’s fee.  

After a hearing, an administrative law judge filed

an opinion on July 13, 2015.  The administrative law

judge found, among other things, that the claimant did

not prove he sustained a compensable “thoracic spine”

injury.  The claimant does not appeal that finding.  The

administrative law judge found that the claimant proved

he sustained a compensable “lumbar spine” injury, for

which the claimant was entitled to medical treatment and

temporary total disability benefits.  The respondents

appeal to the Full Commission.

II.  ADJUDICATION

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides:
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(A) “Compensable injury” means:
(I) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).

The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(i)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).

An administrative law judge found in the present

matter, “4.  Claimant has proven by a preponderance of

the evidence that he sustained a compensable lumbar

spine injury by specific incident on September 7, 2012.” 

The Full Commission does not affirm this finding.  The

claimant became employed with the respondents in about

July 2006 and signed an Accident Reporting Policy which
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stated, “Employees must notify their supervisor

immediately after any accident/incident that occurs

while working on behalf of the Company, no matter how

minor the accident/incident appears to be regardless of

whether medical treatment is necessary.”  

The parties stipulated that the employment

relationship existed on September 7, 2012.  The claimant

testified that he picked up a filing cabinet, tripped,

and fell to the floor.  The claimant testified that he

felt a “tweak” in his back but “didn’t think that it was

that bad of a deal.”  In workers’ compensation cases,

the Commission functions as the trier of fact.  Blevins

v. Safeway Stores, 25 Ark. App. 297, 757 S.W.2d 569

(1988).  The determination of the credibility and weight

to be given a witness’s testimony is within the sole

province of the Commission.  Murphy v. Forsgren, Inc.,

99 Ark. App. 223, 258 S.W.3d 794 (2007).  The Commission

is not required to believe the testimony of the claimant

or any other witness but may accept and translate into

findings of fact only those portions of the testimony it

deems worthy of belief.  Farmers Co-op v. Biles, 77 Ark.

App. 1, 69 S.W.3d 899 (2002).  An administrative law

judge’s findings with regard to credibility are not

binding on the Full Commission.  Roberts v. Leo Levi

Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983).  The
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Full Commission has the duty to decide the case de novo

and we are not bound by the characterization of evidence

adopted by the administrative law judge.  Tyson Foods,

Inc. v. Watkins, 37 Ark. App. 230, 792 S.W.2d 348

(1990).  

Based on the evidence before us in the present

matter, the Full Commission finds that the claimant was

not a credible witness.  There were no witnesses to the

accident allegedly occurring on September 7, 2012 and

the claimant did not attempt to report an accident to

the respondents.  The initial medical records do not

corroborate the claimant’s testimony.  When the claimant

presented for emergency treatment at St. Bernards on

September 9, 2012, it was noted that the claimant

injured his back while brushing his teeth at home. 

There was no mention of a workplace accident occurring

September 7, 2012.  Although it was reported on

September 9, 2012 that the claimant “works at a job

which requires significant amount of lifting,” it was

also noted, “There is no hx of trauma or other neuro

symptoms.”  We note from prior medical records,

including a visit to Baptist Health in October 2011,

that the claimant did not hesitate to report a “trauma”

if it occurred.  The claimant informed medical providers

in October 2011 that a “stick went into pt’s right ear.”
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Nevertheless, the claimant did not inform medical

personnel on September 9, 2012 and following that he had

injured his back at work.  Instead, it was plainly noted

that the claimant’s back pain began after brushing his

teeth at home.  William Gallaher, the claimant’s

supervisor, testified that he spoke with the claimant on

or about September 9, 2012 and that there was no mention

of a work-related injury.  Another physician reported on

September 12, 2012, “no definite hx of trauma CT shows

disc disease in the lumbar region which would fully

account for his symptoms [emphasis supplied].”  

The record indicates that the claimant may have

asserted to Dr. Schlesinger on September 17, 2012 that

the claimant allegedly sustained a work-related injury. 

There is a discrepancy in Dr. Schlesinger’s reports.  A

copy submitted by the respondents indicates Dr.

Schlesinger’s note that the cause of the claimant’s back

pain was “Unknown,” whereas a copy submitted by the

claimant purports to state “Cause: Symptoms began after

he fell with a cabinet at work on 9-7-12.”  The claimant

subsequently insisted to Dr. Pait and Dr. Collins that

he had tripped and fallen at work while lifting a file

cabinet.  It is within the Commission’s province to

weigh all of the medical evidence and to determine what

is most credible.  Minnesota Mining & Mfg. v. Baker, 337
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Ark. 94, 989 S.W.2d 151 (1999).  In the present matter,

any conclusion by a physician that the claimant had

sustained a workplace accident was solely based on the

claimant’s history, which history was not corroborated

by the record and was not credible.  Therefore, the Full

Commission places minimal evidentiary weight on any

medical opinion which attempts to causally link the

claimant’s low back pain to a workplace accident

allegedly occurring on September 7, 2012.  The evidence

before the Commission instead demonstrates that the

claimant’s low back symptoms began while he was away

from the workplace and was brushing his teeth on

September 9, 2012.

The Full Commission finds that the claimant did not

prove by a preponderance of the evidence that he

sustained a compensable injury.  The claimant did not

prove he sustained an accidental injury causing internal

or external physical harm to the body.  The claimant did

not prove he sustained an injury which arose out of and

in the course of employment, required medical services,

or resulted in disability.  The claimant did not prove

he sustained an injury which was caused by a specific

incident or was identifiable by time and place of

occurrence on September 7, 2012.  Nor did the claimant

establish a compensable injury by medical evidence
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supported by objective findings.  The evidence does not

demonstrate that the L5-S1 herniated nucleus pulposus

reported by Dr. Pait was causally related to an

accidental injury occurring September 7, 2012.  We place

greater evidentiary weight on the September 12, 2012

report, “CT shows disc disease in the lumbar region

which would fully account for his symptoms.”  The record

does not show that the claimant’s lumbar disc disease

was causally related to the alleged September 7, 2012

accidental injury.

Based on our de novo review of the entire record,

therefore, the Full Commission finds that the claimant

did not prove by a preponderance of the evidence that he

sustained a compensable lumbar injury.  We reverse the

administrative law judge’s finding of compensability,

and this claim is denied and dismissed.

IT IS SO ORDERED.         

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,
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I dissent from the majority opinion. I would award

benefits for this compensable injury.

The claimant was 34 years old, with a college

degree in radiological science. He was a supervisor and

lead technician for the employer, which performs

radiological examinations. The claimant’s duties

included performing x-ray examinations and supervising

other technicians throughout the state.

The claimant had a history which included a

2009 motor vehicle accident which caused a neck injury.

He did not have a history of low back pain or treatment.

On September 7, 2012, the claimant was in the

process of closing down one set of offices and moving to

another. He was cleaning up the main office. He needed

to move a two-drawer file cabinet, among other things.

He picked the cabinet up, and then he tripped over a

film bin. He did not drop the cabinet, but instead, he

hugged it to himself as he fell. He was concerned that

all the patient information and other papers in the

files inside the cabinet would fall and scatter

everywhere, so he did not just drop the cabinet. When he

stood back up, he felt a tweak in his back, but he did

not think it was “that bad of a deal.” He said that he

hurt, but he did not realize he had an actual injury. 

This occurred at the end of his workday, so he went home
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and took some Advil. He spoke to his wife at home. He

told her that he had tweaked his back. This was not

necessarily unusual, because his job required moving

people and equipment regularly. This was a Friday

afternoon. 

The claimant and his wife had planned to

travel to Jonesboro for the weekend to attend a football

game, and when he arrived home after his injury on that

Friday, their car was already packed and ready to go.

They drove to Jonesboro, where he spent the weekend in a

recliner at his wife’s parents’ home. He did not attend

the football game as originally planned. He was sore on

Saturday.

On Sunday morning, the claimant took a hot

shower. He brushed his teeth next, then turned to put

his toothbrush down on a cart behind him. As he did, he

turned his chest, not his whole body. As he turned, both

of his legs went numb and he fell to the floor. He had

to call his wife and his father-in-law for help to get

up. They took him into the bedroom, and his wife

assessed his condition. She was a resident physician at

that time. After twenty or thirty minutes, during which

time he was in severe pain and not improving, he was

taken to the hospital. 
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The claimant was seen in the emergency room.

He reported the course of events on Sunday morning. At

the time, he was focused upon his extreme symptoms, not

on laying the foundation for a workers’ compensation

claim. The claimant was, as noted by his supervisor’s

testimony, heavily medicated in the weeks following the

accident. Actual notice of the injury did not occur

until September 18, 2012, only eleven days later, once

the claimant was no longer under the influence of heavy

medication. 

Eventually came under Dr. Schlesinger’s care.

Dr. Schlesinger had treated the claimant’s neck injury

in 2009. The claimant had injection and physical

therapies, and surgery at L5-S1 by Dr. Pait in February

2013. The claimant’s wife’s health insurance covered

this treatment. The claimant continues to have some

symptoms in his low back. 

Dr. Schlesinger stated that, based upon the

claimant’s history, the likelihood that his back injury

was caused by the September 2012 incident was more than

50%. Dr. Pait stated that the claimant did not have back

pain prior to the incident, and therefore, he could

state with confidence that the incident contributed to

the herniated disc which required surgery. Dr. Collins

also found that the incident was the cause of the lower
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back injuries, based upon the history and his

examination.

The claimant is a credible witness. The

majority’s criticism that the claimant was specific in

2011 when injured by a stick which struck him inside his

ear fails to recognize that the claimant’s stumble with

the filing cabinet was not a dramatic event in which he

was struck by something. He stumbled and held onto the

cabinet as it hit the ground. He felt some pain, but it

was not a traumatic event. It was, however, the moment

when low back pain began, where it had never occurred

before, and which has never fully resolved.

The claimant did not have a history of low

back pain. He was able to perform his physically

demanding work without limitation prior to the filing

cabinet incident. At the time of the incident, he was

performing employment services. He was also alone. He

had pain immediately, but he did not feel that this

required urgent treatment. However, when he twisted his

torso after a day and a half of pain, his symptoms

became extreme and debilitating, eventually requiring

surgical intervention. MRIs and surgical observation

established the injury through medical evidence

supported by objective findings. Compensability is

established. 
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For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

                                                       
                        PHILIP A. HOOD, Commissioner


