
     NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G007478

JOHN KINKADE,
EMPLOYEE                         CLAIMANT

TRI-COUNTY FARM & RANCH,
EMPLOYER   RESPONDENT 

SOUTHERN INSURANCE COMPANY,
INSURANCE CARRIER/TPA           RESPONDENT 
     

OPINION FILED JANUARY 20, 2016

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S.
“RICK” SPENCER, Attorney at Law, Mountain Home,
Arkansas.

Respondents represented by the HONORABLE ANDREW M. IVEY,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed March 26, 2015.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The employment relationship existed at
all times pertinent, to include June 18,
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2010, when the clamant earned wages
sufficient to entitle him to weekly
compensation benefits of
$335.00/$252.00, for temporary
total/permanent partial disability
benefits.

3. On June 18, 2010, the claimant sustained
an accident within the course and scope
of his employment with resulted in an
injury to his left knee. The June 18,
2010, compensable accident resulted in
either an aggravation of the preexisting
right knee condition or a compensable
consequence injury to the claimant’s
right knee.

4. The respondents shall pay all reasonable
hospital and medical expenses arising
out of the injury to the claimant’s
right knee, which was either an
aggravation of the preexisting condition
in the right knee or a compensable
consequence of the claimant’s
compensable left knee injury.

5. The treatment recommended by Dr.
Christopher A. Arnold, the claimant’s
treating physician, is reasonably
necessary in connection with the
treatment of the claimant’s compensable
left knee injury and right knee injury.

6. The respondents have controverted the
compensability of the claimant’s right
knee injury in its entirety and further
medical treatment in connection with the
claimant’s bilateral knee injury.

7. The issue of the claimant’s entitlement
to indemnity benefits, either temporary
total or permanent partial disability,
is expressly reserved.

8. The claimant has failed to prove by a
preponderance of the evidence that the
Arkansas Workers’ Compensation
Commission and the mechanism by which it
enforces the provisions of the Arkansas
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Workers’ Compensation laws are
unconstitutional.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the March 26,

2015, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §
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11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman
 

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the

majority's opinion finding that the claimant has proven

by a preponderance of the evidence that he sustained a

compensable injury to his right knee as a result of a

work-related accident on June 18, 2011, which also

resulted in an admittedly compensable left knee injury. 

My carefully conducted de novo review of this claim in

its entirety reveals that the claimant has failed to

prove the compensability of his right knee injury,
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either as an aggravation of a pre-existing condition, or

as a compensable consequence. 

          The history of this claim is fairly

straightforward.  On June 18, 2010, the claimant fell in

a gap between hay bales as he was helping a customer

load the bales onto his truck.  While demonstrating the

movements of this fall for the commission during the

hearing of March 28, 2013, the claimant described this

incident as follows:

When I was on the bales and I was
sidestepping this way and when I
dropped down, I went down on this
right side - - this one went behind
it and it pinned me back that way.

...

And this one stuck up in the bale
kind of in this position with this
one behind it, and then, the boy  -
- like I say, I was leaned back
against the bales and I was trying
to get out and couldn’t and he
reached up and pulled me forward and
helped me get up out of them.

          The claimant’s left knee symptoms began almost

immediately following the incident.  The claimant

failed, however, to identify problems with his right

knee at that time.  The following day, the claimant

sought medical treatment for his left knee with A.P.N.,

Virginia Hartness, at the Midway Medical Center in

Cherokee Village.  According to the clinic note of that

visit, the claimant reported falling between two bales
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of hay at work and hearing a “pop” in his left knee. 

The claimant presented to Ms. Hartness with pain and

swelling in his left knee.  X-rays of the claimant’s

left knee showed no fractures or dislocations.  However,

these films revealed degenerative changes within the

claimant’s left knee, with joint narrowing and

osteophyte spurring at the patellofemoral compartment,

and mild osteophyte spurring at the lateral, collateral

tibial compartment.  Ms. Hartness diagnosed the claimant

with left knee strain, for which she prescribed him

medications and a knee immobilizer.  In addition, Ms.

Hartness restricted the claimant to no weight bearing on

the left knee.  The records demonstrate that the

claimant returned to the clinic on July 1, 2010, showing

little improvement in his condition.  Therefore, Ms.

Hartness referred the claimant for an orthopedic

evaluation and possible MRI.  

          Subsequently, the claimant was seen by Dr.

M.B. Moore, with Bone and Joint Associates, P.L.L.C. in

Mountain Home.  An office note dated July 29, 2010,

reflects that the claimant presented to Dr. Moore with

left knee pain.  Dr. Moore referred the claimant for an

MRI of his left knee, and he returned the claimant to

full duty work.  The claimant’s MRI, which was conducted

on August 6, 2010, revealed moderate degenerative
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changes in the claimant’s medial compartment and his

patellofemoral joint, with a possible complex tear of

the posterior horn of the medial meniscus of uncertain

etiology.  Dr. Moore opined that the tear represented an

acute finding.  

          The claimant returned to Dr. Moore in follow-

up on August 9, 2010, at which time the doctor

recommended the claimant proceed with left knee

arthroscopy.  Dr. Moore returned the claimant to full

duty pending his surgery.  

          On August 27, 2010, the claimant underwent

left knee arthroplasty, which confirmed a complex tear

of the posterior horn of the left, medial meniscus, with

full thickness loss of the weight-bearing surface of the

lateral weight-bearing portion of the medial femoral

condyle.  In addition, moderate patellofemoral arthritis

was observed with severe impingement of the ACL due to

notch encroachment from osteophytes.  Therefore, Dr.

Moore performed arthroscopic debridement of the

posterior horn of the left, medial meniscus, with

debridement of the patellofemoral joint and arthroscopic

notchplasty.  Dr. Moore returned the claimant to full

duty on October 28, 2010.  

          In a clinic note dated December 1, 2010, Dr,

Moore opined that the claimant had reached maximum
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medical improvement, and he assigned him a 2% permanent

physical impairment for his left, lower extremity due to

a partial loss of his left, medial meniscus.  In

addition, Dr. Moore stated:

As for his arthritic changes, I do
not believe that these can be
attributed to his worker’s (sic)
compensation injury. These are
chronic changes more consistent with
long-term wear and tear arthritis.
The patient will most likely need
anti-inflammatory medicines for an
extended period of time based on the
inflammation from his meniscal tear
as well as his arthritic changes. 

          Nearly one year later, on November 10, 2011,

the claimant presented to Dr. Christopher Arnold with

bilateral knee pain.  The History portion of Dr.

Arnold’s report of that visit states as follows:

HISTORY: John is a very pleasant 51
year-old gentleman who had a work
injury to both knees. He was loading
some hay onto the top of the truck
on 6/18/10. His right knee dropped
behind the hay and the left knee had
a varus. His left knee started
swelling 10 minutes later. He saw
the doctor the next morning, got an
MRI and was diagnosed with a
meniscus tear and he underwent a
left knee scope, minescectomy on
8/27/10. He now has gone on to
develop post-traumatic arthritis. He
still struggles with left knee pain. 
His biggest problem today is his
right knee. This all started right
after the accident as well. He never
had it looked at. The plan was to
take care of the left knee and then
to address the right. He continues
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to have pain and swelling about the
right knee. He is extremely
frustrated. He states that it hurts
all the time.

          Upon diagnosing the claimant with “right knee

lateral arthrosis after work related injury,” Dr. Arnold

stated as follows:

PLAN: I told him that there is no
way to know 1 1/2  years after the
fact how much of the pain is from
the accident versus aggravation from
pre-existing arthrosis. All I know
is that he has bone on bone
laterally and he says that it has
happened since his accident.

 
          Dr. Arnold recommended conservative treatment

for the claimant’s right knee, to include aspiration,

injection, glucosamine, and good shoe wear.  “I would

like to see how he does over the next month,” added Dr.

Arnold. “If he does well, we win.”  If the claimant

failed to respond to this course of treatment, Dr.

Arnold stated that the next treatment step would be

viscosupplementation, possibly an unloader brace, and

possible arthroplasty.  “Ultimately, he is going to need

his knee replaced,” stated Dr. Arnold.  The claimant was

returned to work with restrictions and instructed to

follow-up with Dr. Arnold in one month.  On December 8,

2011, Dr. Arnold revised his diagnosis of the claimant’s

right knee to “right knee lateral arthrosis, post-

traumatic after work related injury.” 
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          The claimant underwent an independent medical

evaluation with Dr. Charles E. Pearce on October 9,

2012.  Upon examination of the claimant’s knees and a

review of his diagnostic studies, Dr. Pearce assessed

the claimant with,“Ongoing bilateral knee pain due to

underlying pre-existing degenerative joint disease.” 

Dr. Pearce added that this opinion was stated within a

degree of medical certainty.  While Dr. Pearce agreed

that arthroplasty would eventually be indicated for the

claimant, he stated, “However, this is not due to his

injury of June 28, 2010, because it is a pre-existing

condition, as clearly seen on radiographs made the day

after the injury and at the time of arthroscopic surgery

for his left knee approximately two months following his

injury.”

          The claimant contends that he sustained either

an aggravation or new injury to his right knee pursuant

to the work-related incident of June 18, 2010, or that

his right knee complaints are a compensable consequence

of his compensable left knee injury.  Regarding the

objective findings requirement for an aggravation-type

injury, a claimant must establish the existence and

extent of an alleged aggravation or new injury by

objective findings of the new injury.  A claimant cannot

carry this burden of proof merely through objective
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findings of a pre-existing condition which became more

painful after an incident at work.  Liaromatis v. Baxter

County, 95 Ark. App. 296, 236 S.W.3d 524 (2006). 

Furthermore, a claimant must establish a causal

connection between any objective medical findings in the

record and the alleged compensable injury, even if the

alleged compensable injury is an aggravation of a pre-

existing condition.  Ford v. Chemipulp Process, Inc., 63

Ark. App. 260, 977 S.W.2d 5 (1998).

          Moreover, the claimant must prove by a

preponderance of the evidence that he sustained a

"compensable consequence" pursuant to all of the

statutory elements of compensability.  Jones v. B.A.E.

Sys., Full Commission Opinion filed May 6, 2004

(F001696); Atchison v. John P. Marinoni Const. Co., Full

Commission Opinion filed September 19, 2001 (E616344). 

The burden of proof rests upon the claimant to prove the

compensability of his claim. Ringier America v. Comles,

41 Ark. App. 47, 849 S.W.2d 1 (1993). There is no

presumption that a claim is compensable, that the

claimant's injury is job-related or that a claimant is

entitled to benefits.  Crouch Funeral Home v. Crouch,

262 Ark. App. 417, 557 S.W.2d 392 (1977); O.K.

Processing, Inc. v. Servold, 265 Ark. 352, 578 S.W.2d

224 (1979).
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          The claimant contends that he first reported

his right knee symptoms to Dr. Moore shortly after the

June 18, 2010, work-related incident whereby he injured

his left knee.  However, a review of the record shows

that, not only has the claimant experienced arthritic

joint pain, to include knee pain, for over the past 15

years, but that the claimant failed to report an injury

to his right knee to anyone for over a year following

the incident despite the fact that he had ample

opportunity to do so.  The record clearly demonstrates,

however, that the claimant was assessed early-on with

degeneration in his left knee.  The claimant also

suffered from a medial meniscal tear, which was

surgically treated by Dr. Moore.  In his follow-up

clinic note of December 1, 2010, Dr. Moore stated

unequivocally that the claimant’s arthritic changes were

consistent with long-term wear and tear, and not

attributable to his workers’ compensation injury.  Dr.

Arnold, on-the-other-hand, opined that the claimant

suffered from right knee lateral arthrosis, which was

“post-traumatic” after a work related injury.  However,

Dr. Arnold stated that he could not determine a year-

and-a-half after the fact how much of the claimant’s

right knee pain was attributable to his accident;

especially since there were no diagnostic studies of the
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claimant’s right knee by which to make a comparison. 

Dr. Arnold noted, however, that the claimant’s

degeneration was “bone-on-bone” at that time, thus

indicating that it was long-standing in etiology.  At

any rate, Dr. Arnold could not state one way or another

whether the claimant’s right knee condition was related

to his June 18, 2010, accident.  Instead, Dr. Arnold

opined that too much time had passed to know for sure. 

Further, with regard to his assessment of the claimant’s

right knee condition, Dr. Arnold clearly based his

opinion on the claimant’s reported history.  For

example, Dr. Arnold stated, “This all started right

after the accident as well,” and “The plan was to take

care of the left knee and then to address the right.” 

          The Commission is entitled to review the basis

for a doctor’s opinion in deciding the weight of the

opinion.  Further, a medical opinion based solely upon

claimant’s history and own subjective belief that a

medical condition is related to a compensable injury is

not a substitute for credible evidence.  Brewer v.

Paragould Housing Authority, Full Commission Opinion,

January 22, 1996 (Claim No. E417617).

          Finally, upon examination of the claimant and

an independent review of the claimant’s medical records,

to include findings from the claimant’s diagnostic
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studies and Dr. Moore’s operative findings, Dr. Pearce

stated without equivocation that the claimant’s ongoing

knee problems are the result of pre-existing

degenerative joint disease versus his June, 2010,

accident.  Moreover, Dr. Pearce pointed out that his

opinion was supported by the claimant’s prior diagnostic

studies and by Dr. Moore’s operative observations; thus,

it was supported by objective findings. 

          The claimant undoubtedly experienced an injury

to his left knee in the form of a meniscal tear.  The

record shows that the claimant heard a loud pop in his

left knee during the incident in question.  Further,

diagnostic studies supported the existence of a left

medial meniscal tear.  The claimant received extensive

treatment for that left knee injury, to include surgery. 

However, over the months that the claimant received that

medical treatment, not once did he mention right knee

symptoms to his medical providers, supervisors, or

others.  And, although the claimant now contends that he

did inform his treating surgeon, Dr. Moore, of his right

knee problems early on in his treatment, the claimant

has submitted no credible evidence to support this

contention.  Rather, of the three doctors who either

treated or examined the claimant, two have opined that

the claimant’s symptoms are due to his pre-existing
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arthritic condition.  Of those two doctors, one, namely

Dr. Pearce, opines within a degree of medical certainty

that the claimant’s right knee and ongoing left knee

problems are causally related to his pre-existing

arthritis.  And, I note that even Dr. Arnold expressed

doubt as to the exact etiology of the claimant’s ongoing

symptoms.  Therefore, I assign more weight to the

opinions of Dr. Moore and Dr. Pearce and conclude that

the claimant’s right knee symptoms are too far removed

from his left knee injury to reasonably connect the two. 

Further, the record is devoid of medical evidence to

substantiate that the claimant sustained an injury to

his right knee on June 18, 2010, or at any time at all. 

Rather, the record supports a conclusion that the

claimant currently suffers from the symptoms of long-

standing, pre-existing arthritis in his knees, and that

this condition did not result from an acute injury, but

rather from years of wear and tear.  Therefore, I assign

more probative value to Dr. Moore and Dr. Pearce

opinions than to the opinion of Dr. Arnold.  

          Furthermore, over his testimony alleging

otherwise, the record fails to reflect that following

the claimant’s compensable left knee injury he ever

addressed right knee symptoms with his medical

providers.  Likewise, the claimant failed to report a
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right knee injury to his supervisors.  And, while it may

have appeared logical to the claimant that his right

knee problems are somehow associated to his compensable

left knee injury or to the incident whereby the claimant

sustained a left knee injury, the claimant has simply

failed to present credible proof to support this

allegation.  Rather, a year-and-a-half following his

left knee injury, the claimant reported to Dr. Arnold

with right knee symptoms which are consistent with his

pre-existing arthritis, and for which Dr. Arnold could

not even definitively state were related to an acute

injury.  

          Therefore, based upon the above and foregoing,

I find that the claimant has failed to prove by a

preponderance of the evidence that his right knee

symptoms resulted as a compensable consequence of his

left knee injury, or that these symptoms are the result

of the incident of June 18, 2010, in that he has failed

to present objective medical evidence of a new injury,

and he has failed to show a connection between his left

knee injury and his right knee arthrosis.  Accordingly,

I must respectfully dissent from the majority's opinion. 
              

                               
                     KAREN H. McKINNEY, Commissioner


