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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed June 30, 2015.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The claimant has failed to prove by a
preponderance of the evidence that he
suffered a compensable gradual onset
injury. He has failed to prove that his
foot issues and wound were caused by
rapid and repetitive motion related to
the use of the truck’s accelerator pedal.

2. Having failed to prove that he suffered a
compensable injury, the issue of the
claimant’s entitlement to medical treatment is
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moot.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the entire record,

I must dissent from the majority opinion, denying

benefits for a gradual onset injury to his foot.

The main issue in this claim is whether the

activity which caused the claimant’s foot wound was

rapid. The claimant’s contention is that the vibration

and rubbing of his foot caused by his use of the

accelerator pedal to control the speed of his truck

satisfies the rapid and repetitive requirements of a

gradual onset foot injury. He likewise contends that the

act of lifting his foot on and off the accelerator

caused his foot to rub in his shoe as well. 

The claimant explained that the cruise control

did not work in his truck and that, in his twelve-hour

shift, he drove a very hilly route. He had to keep his

foot on the accelerator, to maintain and adjust speed.

The motion of the truck caused his foot to bounce on the

accelerator constantly. This caused rubbing of his foot

inside his shoe. He had decreased sensation in his foot,

so he was not aware that he was injuring his toe until

it was too late. When his whole foot began to hurt, he

notified his supervisor that the cruise control needed
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to be repaired, because his foot was painful from

holding the accelerator down for his entire trip. 

The claimant explained that the truck has a

speed limiter, so that to travel at the speed limit, and

to maintain power and speed on hills, he had to keep the

accelerator firmly depressed, to the floor. He explained

that, in a vehicle with a 100 miles per hour limiter, he

would only have to keep the accelerator depressed about

halfway, but with a 70 mph limiter, such as the one in

his truck, he had to depress the accelerator to the

floor to maintain speed. Further, without functional

cruise control, the truck would not move forward at all

without the use of the accelerator.

The claimant developed this injury when he was

required to drive for twelve hours per day for several

days, for a total of 2000 miles, without functional

cruise control. Prior to that, he was able to drive,

with cruise control, with no injury or problems. Dr.

Friesen, a wound specialist, stated that the claimant’s

injury was caused by using his foot on his truck

accelerator for an extended period over several days,

because the truck’s cruise control was not working. 

The claimant testified that the injury was
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symptomatic on September 29, but that a blister was not

apparent to him until October 4. He also stated that he

had been on a camping and skydiving trip that weekend,

but that the trip did not involve a lot of walking. He

also testified that he had not developed a blister from

driving in the past or from skydiving in the nine years

he had been doing it. He also testified that he did not

do much walking, on that trip, or in general. He stated

that the distance from his truck to the campsite and

from the truck to the takeoff for skydiving was not very

far at all, and comparable to the distance from the

hearing building, in Springdale, to its parking lot.

The claimant explained that it was a pressure

wound, which occurred as a result of the pressure and

bouncing, and that the injury starts at the bone and

develops outward to the skin. This is consistent with

the MRI reports of cellulitis internally. Certainly,

cellulitis as deep in the foot as was shown on MRI would

require more than brief walks. In light of the fact that

the claimant did not have issues with foot injury while

driving the same truck with functioning cruise control

but developed symptoms on the first day that he had to

drive that truck with non-functioning cruise control, it
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is clear that the injury was caused by his work from

Monday to Thursday, and not the limited activities over

the weekend.

The standard set out in Malone v. Texarkana

Pub. Schs., 333 Ark. 343, 969 S.W.2d 644 (1988), for

analyzing whether an injury is caused by rapid

repetitive motion, is a two-pronged test: (1) the tasks

must be repetitive, and (2) the repetitive motion must

be rapid. As a threshold issue, the tasks must be

repetitive, or the rapidity element is not reached.

Westside High School v. Patterson, 79 Ark. App. 281, 86

S.W.3d 412 (2002). In this claim, the repetition is

found in the continuous repositioning of his foot and

the bouncing of his foot on the accelerator pedal, as

well as the constant rubbing of his toe against his

shoe, due to the motion of his foot.

Arguably, even repetitive tasks and rapid

work, standing alone, do not satisfy the definition; the

repetitive tasks must be completed rapidly. Westside

High School, supra. See, Hapney v. Rheem Mfg. Co., 342

Ark. 11, 26 S.W.3d 777 (2000) (Commission's denial of

benefits reversed where movements repeated every twenty

seconds); Parker v. Atlantic Research Corp., 87 Ark.
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App. 145, 189 S.W.3d 449 (2004) (where the Commission

found that appellant's job duties fell within the

meaning of rapid repetitive motion, considering the

multiple tasks that she was required to perform at high

volume and with quick and fast movements in a repetitive

nature over the course of a sometimes ten-to-twelve hour

shift, six to seven days a week, there was substantial

evidence to support the Commission's finding that

appellant's job duties required rapid repetitive

motion); Boyd v. Dana Corp., 62 Ark. App. 78, 966 S.W.2d

946 (1998) (a series of repetitive motions, performed

115 to 120 times per day separated by periods of only

1.5 minutes, constituted rapid motion within the meaning

of the statute); High Capacity Prods. v. Moore, 61 Ark.

App. 1, 962 S.W.2d 831 (1998) (movements repeated every

fifteen seconds during the majority of a work shift

found to be sufficient for standard); Moody v. Addison

Shoe Co., 104 Ark. App. 27, 289 S.W.3d 115 (2008)

(completing a shoe every twelve to fourteen seconds was

sufficiently rapid); Parker v. Atlantic Research Corp.,

87 Ark. App. 145, 189 S.W.3d 449 (2004)(Rapid and

repetitive requirement satisfied with evidence that the

claimant inspected approximately 6.5 parts per minute
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(96 parts every 15 minutes), making two neck movements

per part, the equivalent of thirteen neck movements per

minute.)

The claimant held the accelerator pedal in a

depressed position with his foot the entire time the

vehicle was in forward motion, for a twelve hour shift.

He described the action of his foot as constant

bouncing, up and down, the entire time he was driving,

over rough roads. While the claimant did not testify to

the number of times his foot bounced up and down on the

accelerator, he stated that it was constant and caused

by the rough road as his truck traveled across it. The

Commission is free to use common sense and experience to

find that the bouncing that comes from driving a vehicle

at fifty-five to seventy miles an hour easily occurs

more than once or twice or even sixty times per minute,

if not much more often. An action which is repeated once

every ninety seconds is sufficiently rapid for the

standard, and there is no question that the claimant’s

foot was bounced as he depressed the accelerator with it

far more often than that. The bouncing of his foot as he

held the accelerator down was a repetitive motion which

occurred very rapidly.
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The claimant has satisfied the rapid and

repetitive element, and there is no question as to the

other elements of compensability.

The claimant has also actually established a

specific incident injury, similar to that in Pearson v.

Worksource, 2012 Ark. 406. In that claim, the claimant

could not identify the exact moment that his injury, a

blister, emerged and became visible. The Act mandates a

showing that the occurrence of the injury can be

identified. The Pearson court, in finding that the claim

was a specific incident, stated:

In sum, there is an obvious, direct
correlation in the instant case between the
injury Pearson claimed he suffered at work
(the blister) and the specific incident that
he maintains caused that injury (repeatedly
walking across the field while wearing
ill-fitting work-supplied boots). This is not
an “unexplained injury.” Pearson explained
that within a couple of hours of starting
work, he felt pain in his left-great toe. He
further noted that his foot continued to be
sore throughout the day. He ultimately
discovered that the rubbing and pressing of
his steel-toed work boot while walking to
perform his work duties, though not
identifiable as to the precise time the
blister visibly emerged, caused him to form a
blister on his left-great toe. 

Pearson, at 9.

While I recognize that it appears that one can
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have a specific incident or a gradual onset injury, and

not both, I submit that in this instance, both sets of

requirements are satisfied. The claimant’s injury

developed over the course of a two thousand mile driving

trip over four days, as a result of the rubbing of his

foot inside his shoe as it bounced on the accelerator

the entire time that the truck was in motion. This is a

specific incident under Pearson, because there is a

direct relationship between the injury and the rubbing,

and because it is clear that the injury occurred during

that drive. One cannot identify the exact moment that

the rubbing caused the injury, but its occurrence can be

identified, exactly as in Pearson. The claimant’s

symptoms developed on Monday, September 29, the first

day of his trip, even though he did not observe a

blister, which had burst by the time he saw it, on

Sunday, October 4. Thus, by end of his driving day on

September 29, the injury had begun.

This is also a rapid repetitive injury,

because the claimant’s injury was caused by the

bouncing, pressure and rubbing which occurred constantly

and rapidly as he drove for four days. Obviously, we do

not need to get to the rapid repetitive inquiry, when
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the specific incident standard is met, but the fact

remains that either set of standards is met here.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


