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OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed December 21, 2015.  The

administrative law judge found that the claimant proved

he was entitled to additional medical treatment and

temporary total disability benefits.  After reviewing

the entire record de novo, the Full Commission finds

that the claimant proved the medical treatment of record

he received for his compensable injury was reasonably

necessary.  The Full Commission finds that the claimant

proved he was entitled to additional temporary total

disability benefits for his compensable right carpal

tunnel syndrome condition.     
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I.  HISTORY

Lawrence Lee Kennedy, I, now age 55, testified that

he became employed with the respondents in June 1992. 

The claimant testified that he worked for the

respondent-employer in various positions including

warehouseman, driver, and crane operator.  The claimant

eventually became a “coil crimper” for the respondents. 

The claimant testified that his work as a coil crimper

was hand-intensive.  According to the record, the

claimant began treating with Dr. William L. Bourland in

July 2008 for complaints of “Pain in both wrists.”  Dr.

Bourland diagnosed “Possible carpal tunnel syndrome.” 

Dr. Bourland reported that a nerve conduction study

showed “moderate median neuropathy bilaterally.”      

The parties stipulated that the claimant sustained 

“compensable bilateral carpal tunnel syndrome” on

August 8, 2009.  Dr. Bourland reported on August 19,

2009, “We will set him up for surgery for his right hand

first.  After he recovers from that, we will go ahead

with his left hand endoscopic carpal tunnel release.” 

Dr. Bourland performed an “Endoscopic carpal tunnel

release, right hand” on November 17, 2009.  The pre- and

post-operative diagnosis was “1.  Carpal tunnel

syndrome, right hand.”
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The respondents paid temporary total disability

benefits until November 30, 2009.  The claimant

testified that he returned to work for the respondent-

employer, but that he worked outside in cold weather,

which adversely affected the condition of his right

hand.  Dr. Bourland stated on December 28, 2009, “I have

returned him to light duty work which he has been doing. 

Also the case manager inquires regarding the left hand. 

He does have carpal tunnel syndrome on the left hand but

would not consider surgery on the left hand until the

right hand is back and fully functional.”  The claimant

testified that the condition of his right hand worsened

after surgery by Dr. Bourland.    

The record indicates that a Form AR-C, Claim For

Compensation, was filed with the Commission on

February 16, 2010.  It was written on the Form AR-C that

an accident occurred on August 8, 2009, “As a result of

rapid repetitive motion at work I have been diagnosed

with bilateral carpal tunnel syndrome.”  The claimant

contended on the Form AR-C that he was entitled to

“initial” and “additional” benefits.  The record

indicates that the claimant signed the Form AR-C on

July 2, 2010.    

Dr. Bourland signed a note on February 24, 2010

indicating that the claimant was released to restricted,
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light duty work on that date.  Dr. Bourland commented,

“Pt may return to light duty work immediately and may

return to full duty on 3/5/10.”

Dr. Christian S. Fahey provided an independent

medical evaluation on March 10, 2010 and assessed the

following: “Carpal tunnel syndrome, treated surgically. 

Surgery appears to have been done in an entirely proper

fashion.  Unfortunately, his symptoms have worsened. 

His pain had worsened and interestingly, the palm is

much bluer in the contralateral hand.  I therefore think

as part of his decompression he got developed a little

bit of complex regional pain syndrome.  I think that is

unfortunate, but it is real.  I do not think it is

severe.  I think we should document it with a postop EMG

and a bone scan and then begin treatment specific for

the RSD.  I discussed this with him and we would be

happy to assume his care if that is what is necessary.”  

 Electrodiagnostic testing on May 5, 2010 showed

“borderline prolonged right median motor latency and

amplitude reduction across the wrist.”  A bone scan on

May 6, 2010 showed “mildly decreased diffuse uptake of

activity at the right wrist on the second and third

phase of the study.  The degree of asymmetry is slight,

and may reflect some degree of reflex sympathetic

dystrophy.”    
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The claimant followed up with Dr. Fahey on May 21,

2010: “I reviewed his tests.  His nerve test shows

improvement.  His bone scan is borderline, but on the

normal side of borderline.  I do not think he has any

signs of RSD.  I do not think we are dealing with RSD

here.  I think we are just dealing with hypersensitivity

of the nerve after a nerve release....The patient is

LIGHT DUTY.  No lifting greater than 10 pounds.”  

Dr. Fahey reported on June 4, 2010, “I think at

this point the best thing to do for his right is to try

a TENS unit.  As far as his contralateral left is

concerned, I do not think I would recommend any surgical

management until it gets terrible or it improves because

we do not want him to have two bad hands.  According to

the nerve test, it is not terrible.” 

Dr. Fahey reported on July 9, 2010, “I know he is

having difficulties but at this point I do not see

anything we can do to help him further with his right

upper extremity and I do not think we should do anything

about his left until his right has improved further.” 

Dr. Fahey assigned the claimant a 10% anatomical

impairment rating of the right upper extremity.  The

record indicates that the respondents accepted the 10%

rating and paid corresponding benefits beginning

August 4, 2010.    



KENNEDY - F910330 6

The claimant testified that his employment with the

respondents was terminated on August 6, 2010.  The

claimant agreed at hearing that the basis for his firing

was “insubordination.”  The claimant’s supervisor,

Robert Byrd, testified for the respondents:

Q.  Are you familiar with his termination?

A.  Yes, sir....

Q.  Did Nucor have a light duty job for him?

A.  Yes, sir....Everything that we asked
Lawrence to do was approved by his doctor....

Q.  Now, after he did the light duty job, did
you get notification that he had been released
to full duty?

A.  Yes, I did....

Q.  Did he have problems performing that job?

A.  Yes, he did.

Q.  Could you give us examples of what was
going on during that period of time?

A.  Well, I mean, examples were lack of
performance, not taking care of, I would say
duties as other team mates were taking care of
duties, being extremely slow, refusal to do
certain jobs, things of that nature....

Q.  Did [the claimant’s termination] have
anything to do with the fact that he had had
an injury on the job?

A.  No, sir.    

The claimant testified that he did not work for any

employer after August 2010.      
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The claimant began treating with Dr. Richard S.

Wirges on May 26, 2011.  Dr. Wirges diagnosed the

following: “Right palmar pain that is function-limiting

and work-limiting.  He has pain on that portion of the

exam.  The concern is that this is still related from

the original surgery that he has been released to full

duties.  At this point in time it is my opinion that I

do not see anything neurologically wrong or wrong with

his workup or the treatment that he received.  I think

he has had an unfortunate outcome with the surgical

release, but I do think this is concerning for reflex

sympathetic dystrophy.”  Dr. Wirges recommended

additional diagnostic testing.      

A three-phase bone scan of the hands and wrists was

done on June 2, 2011, with the impression, “Degenerative

change is worse in the left third metacarpophalangeal

joint.  The first 2 phases of the imaging is normal. 

The findings are not classic for RSD.”

Dr. Wirges examined the claimant on June 24, 2011:

“1.  He has this right palmar pain status post a right

carpal tunnel release.  2.  Left carpal tunnel syndrome. 

TREATMENT PLAN: At this point in time, I do not see

anything surgically that I can do that would help this

patient.  All of his findings and complaints are mostly

subjective and are mostly pain and hypersensitivities.” 
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Dr. Wirges recommended a course of conservative

treatment.  

Dr. Wirges referred the claimant to Dr. Pranitha R.

Nallu, whose impression on July 26, 2011 was “Right hand

pain secondary to possible neuralgia, neuritis status

post right carpal tunnel release surgery, mechanical

right hand pain, hypersensitivity.”  Dr. Nallu’s

treatment recommendations included medication, possible

occupational therapy, and vocational rehabilitation. 

The claimant testified that he never received

occupational therapy or vocational rehabilitation as

recommended by Dr. Nallu.    

Dr. Wirges reported on August 4, 2011: “At this

point, he has this right hand pain....I have no basis to

disagree with any of the impairment ratings or

limitations or to argue that he is not at maximum

medical improvement.  I think he is at maximum medical

improvement.  I think this is as best as it is going to

get for him, and I do not think there is anything else

that I can offer.”    

The record indicates that the respondents’ last

payment of indemnity benefits occurred on December 2,

2011, for the period ending October 25, 2011.  

The parties deposed Dr. Wirges on January 3, 2012. 

Dr. Wirges opined at that time that surgery on the
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claimant’s left hand would not benefit the claimant. 

Dr. Wirges stated that he would not recommend additional

surgery on the right hand or additional medication.    

  A pre-hearing order was filed on November 13, 2012. 

The claimant contended that he “sustained bilateral

carpal tunnel syndrome arising out of and in the course

of his employment with the Respondent/Employer.  The

Claimant has had surgery to repair his carpal tunnel

syndrome on the left and is in need of surgery on the

right.  The Claimant has residual symptoms and

complaints on his left hand and needs the additional

treatment recommended by Dr. Wirges.  The Claimant is

entitled to permanent partial disability benefits for

the left hand in accordance with the American Medical

Association’s Guides to the Evaluation of Permanent

Impairment, 4th Edition.  It is anticipated that the

Claimant will be entitled to permanent partial

disability benefits for the right hand in accordance

with the American Medical Association’s Guides to the

Evaluation of Permanent Impairment, 4th Edition

following his surgical repair of same.  The Claimant

contends that as a result of his bilateral carpal tunnel

syndrome that he has become totally disabled and is no

longer able to be gainfully employed.  The Claimant

contends that he is also entitled to benefits pursuant
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to 11-9-505(a) for wrongful termination.  The Claimant

reserves all other issues at this time.”  

The respondents contended that the claimant “had a

right carpal tunnel release.  He was released to light

duty on 12-1-09.  He was paid TTD to 11-30-09.  The

employer had a light duty job available.  He has a 10%

PPD rating that has been paid.  He was released to full

duty on 3-5-10.  He was not unreasonably refused

employment following his claim.  Claiming additional TTD

or PTD and 505(a) benefits is mutually exclusive.  The

claimant is receiving LTD for which the respondents will

seek a credit.  The claimant has scheduled injuries and

is not entitled to wage loss.”  

An administrative law judge scheduled a hearing on

the issues of “additional medical treatment and

permanency regarding left carpal tunnel syndrome,

additional temporary total disability, continued medical

treatment regarding right carpal tunnel syndrome, §11-9-

505(a) benefits, and controverted attorney fees.”

A hearing was held on January 30, 2013.  The

claimant testified that he suffered with numbness and a

lack of grip in both upper extremities.  The claimant

testified that he felt an acute burning pain in his

right hand.  An administrative law judge filed an

opinion on March 13, 2013.  The administrative law judge
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found, among other things, “4.  The claimant’s healing

period ended on July 9, 2010, with a 10% permanent

physical impairment to the right upper extremity and a

0% permanent physical impairment to the left upper

extremity.  5.  The claimant has sustained his burden of

proof by a preponderance of the evidence that further

medical treatment is reasonably necessary in connection

with the treatment of his compensable bilateral carpal

tunnel syndrome.  6.  The respondents shall pay all

reasonable hospital and medical expenses arising out of

the compensable bilateral carpal tunnel syndrome.”

Neither party appealed the administrative law

judge’s March 13, 2013 opinion.  The administrative law

judge’s March 13, 2013 opinion is therefore final.  See

Ark. Code Ann. §11-9-711(a)(1)(Repl. 2012).    

Dr. Wirges saw the claimant on August 5, 2013 and

recommended additional diagnostic studies.  Dr. Mike

Chesser saw the claimant on September 5, 2013 and gave

the following impression: “1.  Mild right carpal tunnel

syndrome.  2.  Mild to moderate left carpal tunnel

syndrome.  3.  Normal motor and sensory ncv studies of

both ulnar nerves.  4.  Normal emg needle exam of both

arms, with no emg evidence of a radiculopathy.”

The claimant followed up with Dr. Wirges on

September 11, 2013: “He was placed at maximum medical
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improvement two years ago, but he has had symptoms that

continue to worsen and affect his function and his

comfort.  We sent him for a repeat nerve study, which

does show he has mild right carpal tunnel syndrome and

mild to moderate left....At this point, he has tried

injections, anti-inflammatories, activity modifications,

splints, gloves, TENS units, therapy, and none of these

has really worked.  So, at this point in time we are

really down to no other non-operative treatment

options....At this point in time, after discussing

multiple options with the patient, we are going to set

him up for the right carpal tunnel release with external

neurolysis and Neuragen tube wrapping, and then see how

he responds depending on what we will do on the left

side....In the meantime, work-wise, he is unable to use

his hands because of how severe the symptoms are and how

they progressively continue to worsen.”  

Dr. Wirges performed surgery on October 16, 2013:

“1.  Redo right carpal tunnel release with external

neurolysis of the median nerve and the cutaneous

branches of the median nerve.  2.  Tenosynovectomy of

the right wrist x9 flexor tendons.”  The post-operative

diagnosis was “Recurrent right carpal tunnel syndrome

with a neuroma of one of the cutaneous branches of the

median nerve.”  
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The claimant followed up with Dr. Wirges on

October 29, 2013: “No use of that right upper

extremity....Left hand wise, we will continue to monitor

it and see how he responds.  Once the right hand is

healed, we will reevaluate it and see if the left hand

would benefit from surgery.”    

Dr. Wirges stated on November 26, 2013, “He is six

weeks out from a revision right carpal tunnel release

with external neurolysis, NeuraGen tube wraps and

tenosynovectomies, with also treatment of a cutaneous

branch median nerve neuroma....Work-wise, we will not

let him use that hand for now.”  Dr. Wirges also

diagnosed “Left carpal tunnel syndrome.  He still has

some symptoms, but they are not progressing or worsening

at this point in time.  He wants to get through his

right hand first to make sure it does well before we

talk about any treatments for the left.”  Dr. Wirges

noted on January 14, 2014 that physical therapy was

improving the claimant’s condition.    

The claimant followed up with Dr. Wirges on

April 4, 2014:

This is a 52-year-old gentleman with right
carpal tunnel release done in the past and
diagnosed with left carpal tunnel syndrome but
did not have a good outcome on his right
carpal tunnel release....[H]e underwent a
revision of the right carpal tunnel release
with extensive internal and external
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neurolysis and NeuraGen tube wrapping.  He is
now six months out from this and comes
in....He has had really all the surgery that I
know to do to try to decompress that nerve to
take care of it....I think he needs to be
reevaluated by Neurology to see what else
could be contributing to his symptoms and is
causing these problems for him.  At this
point, I am not sure I have anything else to
offer yet....  

Dr. Chesser saw the claimant on June 10, 2014 and

gave the following impression: “1.  Mild right carpal

tunnel syndrome.  2.  Mild to moderate left carpal

tunnel syndrome.  3.  There was no change compared to

the previous study of Sept 2013.  The patient tolerated

the testing very poorly, and jerked his arms wildly with

the ncv testing, and because of this the motor ncv

testing could not be performed.”

Dr. Wirges’ assessment on October 31, 2014 was

“Left hand pain, neurological in nature.  Question of

left carpal tunnel syndrome.”  Dr. Wirges performed an

injection of the left carpal tunnel.    

Dr. Wirges stated on December 9, 2014, “We have

recently been evaluating his left hand for carpal tunnel

syndrome.  6 weeks ago he underwent an injection he

comes in today stating his hand is much better.  He

still has numbness and tingling at the tips, especially

during the day when he is active, but he states the

night symptoms resolved and the pain dramatically
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improved.  At this point, based on his symptoms are now

starting to return, I do think he would benefit from a

left carpal tunnel release.”   

Dr. Wirges reported on May 11, 2015:

This is a 54-year-old gentleman well known to
us is a problem is the right upper extremity
was started after carpal tunnel release.  At
that time he was also diagnosed with left
carpal tunnel syndrome, sided (sic) not to
undergo/proceed with a left carpal tunnel
release because his right hand was not doing
well.  Ever since that we’ve been dealing with
the right side to try to get [it] better, but
the left side has had symptoms the whole time. 
He is now at the point with the right side is
well enough to undergo the left carpal tunnel
release.  He did have a positive improvement
with the injection the left side so we
scheduled for a left carpal tunnel release
back in December.  However, this was denied. 
He is now back today with the same symptoms
and is still ready for left carpal tunnel
release.  He is still willing and able to go
through a left carpal tunnel release surgery. 
He has no change in exam from back in
December.    

Dr. Wirges assessed “Status post right carpal

tunnel release, at MMI.  Left carpal tunnel syndrome,

ready for surgical treatment.”  

A pre-hearing order was filed on June 22, 2015. 

The claimant, pro se, contended, “Need surgery on left

hand and pain medication.”  The respondents contended,

“The claimant had surgery on his right wrist for carpal

tunnel syndrome.  He testified that surgery made him

worse.  Six years after the initial injury the claimant
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wants surgery on his left wrist.  It is not reasonable

or necessary.  A previous decision found that the

healing period ended on July 10, 2010.  Dr. Wirges

indicates that as of 6-24-11 there was nothing more he

could do surgically to help the claimant.  The statute

of limitations bars any further indemnity benefits.”  

An administrative law judge scheduled a hearing on

the issues of “Additional medical treatment and

additional temporary total disability benefits.”  The

pre-hearing order stated, “Issues not addressed herein

are expressly reserved.”  

A hearing was held on October 2, 2015.  At that

time, the administrative law judge reiterated that the

hearing had been scheduled for litigation of the issues

of additional medical treatment and additional temporary

total disability benefits.  Neither party objected to

litigating the issues of additional medical treatment

and temporary total disability.  The claimant testified

that he had not undergone the left carpal tunnel release

recommended by Dr. Wirges.  The claimant testified that

he was suffering from pain and numbness in his left

upper extremity.            

An administrative law judge filed an opinion on

December 21, 2015.  The administrative law judge found

that the claimant proved he was entitled to additional
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medical treatment.  The administrative law judge found

that the claimant “re-entered his healing period

relative to his right carpal tunnel syndrome on

September 11, 2013, and continued in same through

April 4, 2014.  The administrative law judge found that

the claimant “was rendered temporarily totally disabled

in connection with his left carpal tunnel syndrome

commencing December 9, 2014, and continuing through the

end of his healing period, a date to be determined.” 

The respondents appeal to the Full Commission.

II.  ADJUDICATION

A.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2012).  The

employee has the burden of proving by a preponderance of

the evidence that medical treatment is reasonably

necessary.  Stone v. Dollar General Stores, 91 Ark. App.

260, 209 S.W.3d 445 (2005).  Preponderance of the

evidence means the evidence having greater weight or

convincing force.  Metropolitan Nat’l Bank v. La Sher

Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003).  What

constitutes reasonably necessary medical treatment is a
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question of fact for the Commission.  Wright Contracting

Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984).

An administrative law judge found in the present

matter, “6.  The respondents shall pay all reasonable

hospital and medical expenses arising out of the

claimant’s compensable bilateral carpal tunnel syndrome,

to include that recommended by Dr. Wirges.”  The Full

Commission finds that the claimant proved the medical

treatment he received, including surgery, was reasonably

necessary in connection with the compensable injury.  We

first note the respondents’ argument on appeal that the

administrative law judge entered findings of fact with

regard to issues not agreed upon by the parties.  The

respondents’ argument is misplaced.  The pre-hearing

order filed with the Commission on June 22, 2015 plainly

indicated that a hearing was scheduled on the issues of

“Additional medical treatment and additional temporary

total disability benefits.”  At the beginning of the

October 2, 2015 hearing, the administrative law judge

expressly reiterated that the parties were litigating

the issues of additional medical treatment and

additional temporary total disability benefits.  The

administrative law judge did not exceed his authority in

entering findings of fact with regard to additional
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medical treatment and additional temporary total

disability benefits.

The parties stipulated that the claimant sustained

a compensable bilateral carpal tunnel syndrome injury on

August 8, 2009.  Dr. Bourland performed a right carpal

tunnel release on November 17, 2009.  The claimant has

never reported any improvement in his symptoms as a

result of surgery provided by Dr. Bourland or any other

treatment provided.  Dr. Bourland noted in December 2009

that he would not consider a left carpal tunnel release

“until the right hand is back and fully functional.” 

The claimant thereafter treated with Dr. Fahey and Dr.

Wirges.  Like Dr. Bourland, Dr. Wirges was initially

reluctant to perform a left carpal tunnel release while

the claimant asserted a lack of improvement in his right

hand.  

An administrative law judge filed an opinion on

March 13, 2013 and found that the claimant proved

“further medical treatment is reasonably necessary in

connection with the treatment of his compensable

bilateral carpal tunnel syndrome.”  The administrative

law judge found that the respondents “shall pay all

reasonable hospital and medical expenses arising out of

the compensable bilateral carpal tunnel syndrome.”  The

respondents did not appeal the administrative law
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judge’s finding that the claimant proved he was entitled

to additional medical treatment for his bilateral carpal

tunnel syndrome.  The claimant subsequently resumed

treatment with Dr. Wirges.  Dr. Wirges performed a “re-

do right carpal tunnel release” on October 16, 2013. 

Dr. Wirges opined on April 4, 2014 with regard to the

claimant’s right carpal tunnel, “He has had really all

the surgery that I know to do to try to decompress that

nerve to take care of it.”  The administrative law judge

found that the claimant reached the end of his healing

period for the right carpal tunnel syndrome injury on

April 4, 2014, and the claimant does not appeal that

finding.  The Full Commission finds that surgery

performed by Dr. Wirges on October 16, 2013 was

reasonably necessary in connection with the compensable

injury.

Dr. Wirges opined on December 9, 2014 that the

claimant “would benefit from a left carpal tunnel

release.”  The Commission notes that Dr. Bourland had

planned a left carpal tunnel release as early as August

2009 but preferred to wait until the condition in the

claimant’s right hand improved.  We recognize that Dr.

Wirges also was at first reluctant to perform surgery on

the left until the claimant’s right upper extremity

recovered.  However, Dr. Wirges eventually did recommend
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surgery on the claimant’s left upper extremity.  Dr.

Wirges reported on May 11, 2015, “He is now at the point

with the right side that is well enough to undergo the

left carpal tunnel release....He is still willing and

able to go through a left carpal tunnel release

surgery.”  The Commission has the authority to accept or

reject a medical opinion and the authority to determine

its probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002).  The Full

Commission finds in the present matter that Dr. Wirges’

opinion is entitled to significant evidentiary weight. 

The claimant proved by a preponderance of the evidence

that a left carpal tunnel release as recommended by Dr.

Wirges was reasonably necessary. 

B.  Filing of claims

Ark. Code Ann. §11-9-702(Repl. 2012) provides:

(b) TIME FOR FILING ADDITIONAL COMPENSATION.
(1) In cases in which any compensation,
including disability or medical, has been paid
on account of injury, a claim for additional
compensation shall be barred unless filed with
the commission within one (1) year from the
date of the last payment of compensation
or two (2) years from the date of injury,
whichever is greater.  

The respondents contend in the present matter that

the statute of limitations bars the claimant’s

entitlement to additional indemnity benefits.  The

respondents cite Flores v. Wal-Mart Dist., 2012 Ark.
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App. 201, where the Court of Appeals held that the

claimant failed to request additional disability

benefits within one year from the last payment of

compensation.  However, the Commission finds in the

present matter that the claimant did not fail to timely

request benefits in accordance with Ark. Code Ann. §11-

9-702(b)(1)(Repl. 2012).  

In the present matter, the parties stipulated that

the claimant sustained a compensable injury on August 8,

2009.  The respondents provided medical treatment and

paid temporary total disability benefits until

November 30, 2009.  The claimant filed a Form AR-C,

Claim for Compensation, on February 16, 2010.  The

claimant contended that he was entitled to “initial” and

“additional” benefits.  The claimant’s request for

additional benefits on February 16, 2010 was well within

one year from the last payment of temporary total

disability benefits on November 30, 2009.  A timely

filed request for additional benefits tolls the statute

of limitations.  See Dillard v. Benton County Sheriff’s

Office, 87 Ark. App. 379, 192 S.W.3d 287 (2004).  

The respondents’ last payment of permanent partial

disability benefits in the present matter occurred on

December 2, 2011.  A pre-hearing order was filed on

November 13, 2012, within one year of the last payment
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of permanent partial disability, in which the claimant

contended he was entitled to additional benefits.  This

request for additional benefits tolled the statute of

limitations.  See Dillard, supra.  

The Full Commission finds in the present matter

that the statute of limitations does not bar the

claimant’s entitlement to reasonably necessary medical

treatment, temporary total disability benefits, or

permanent partial disability benefits.

C.  Temporary Disability

An employee who has suffered a scheduled injury is

to receive temporary total or temporary partial

disability benefits during his healing period or until

he returns to work regardless of whether he has

demonstrated that he is actually incapacitated from

earning wages.  Ark. Code Ann. §11-9-521(a)(Repl. 2012);

Wheeler Constr. Co. v. Armstrong, 73 Ark. App. 146, 41

S.W.3d 822 (2001).  The healing period is that period

for healing of the injury which continues until the

employee is as far restored as the permanent character

of the injury will permit.  Nix v. Wilson World Hotel,

46 Ark. App. 303, 879 S.W.2d 457 (1994).  If the

underlying condition causing the disability has become

more stable and nothing further in the way of treatment

will improve that condition, the healing period has
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ended.  Id.  Whether an employee’s healing period has

ended is a question of fact for the Commission.  Ketcher

Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W.2d 25

(1995).  

1.  Right Carpal Tunnel

An administrative law judge found in the present

matter, “4.  The claimant re-entered his healing period

relative to his right carpal tunnel syndrome on

September 11, 2013 and continued in same through

April 4, 2014.”  The Full Commission finds that the

claimant proved he was entitled to additional temporary

total disability benefits for his compensable right

carpal tunnel syndrome injury from September 11, 2013

through April 4, 2014.  As we have discussed, the

parties stipulated that the claimant sustained

compensable bilateral carpal tunnel syndrome on

August 8, 2009.  Dr. Bourland performed a right carpal

tunnel release on November 17, 2009.  The respondents

paid temporary total disability benefits until

November 30, 2009, and the claimant returned to light

work duty.  Dr. Bourland returned the claimant to full

work duty on March 5, 2010.

An administrative law judge subsequently found that

the claimant reached the end of his healing period on

July 9, 2010.  The administrative law judge found that
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the claimant had sustained a 10% anatomical impairment

to the right upper extremity and 0% impairment to the

left upper extremity.  The claimant did not appeal these

findings.  The record therefore shows that the claimant

reached the end of a healing period for his bilateral

carpal tunnel syndrome injury no later than July 9,

2010.  

The respondents paid permanent partial disability

benefits beginning August 4, 2010.  The claimant’s

employment with the respondents was terminated on

August 6, 2010.  The claimant agreed at hearing that the

basis of his firing was insubordination.  The claimant’s

supervisor, Robert Byrd, credibly testified that work

was provided within the claimant’s physical

restrictions.  Mr. Byrd credibly testified that the

claimant’s firing was because of the claimant’s refusal

to perform his work and was not a result of the

compensable injury.  The claimant has not attempted to

perform any appropriate gainful employment since August

2010. 

Dr. Wirges saw the claimant on September 11, 2013

and recommended additional surgery on the claimant’s

right carpal tunnel.  Dr. Wirges stated that the

claimant was “unable to use his hands.”  The evidence

therefore demonstrates that the claimant re-entered a
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healing period for his right carpal tunnel syndrome and

was unable to return to work as of September 11, 2013. 

Dr. Wirges performed a “re-do right carpal tunnel

release” on October 16, 2013.  Dr. Wirges reported on

April 4, 2014 with regard to the claimant’s right carpal

tunnel, “He has really had all the surgery that I know

to do to try to decompress that nerve to take care of

it.”  The administrative law judge found that the

claimant reached the end of his healing period for his

right carpal tunnel syndrome on April 4, 2014.  The

claimant does not appeal that finding.  The claimant

does not contend that he was entitled to benefits for

his left carpal tunnel syndrome at any time before

December 9, 2014.  

2.  Left Carpal Tunnel

The administrative law judge found, “5.  The

claimant was rendered temporarily totally disabled in

connection with his left carpal tunnel syndrome

commencing December 9, 2014, and continuing through the

end of his healing period, a date to be determined.” 

The Full Commission does not affirm this finding.  The

claimant reached the end of his healing period no later

than July 9, 2010 for the left carpal tunnel syndrome

injury.  The claimant’s employment with the respondents

was terminated on August 6, 2010 for reasons not related
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to the compensable injury.  Dr. Wirges reported on

December 9, 2014, “I do think he would benefit from a

left carpal tunnel release.”  Nevertheless, Dr. Wirges

did not opine that the claimant re-entered a healing

period for his left carpal tunnel syndrome as of

December 9, 2014.  Nor is there any other evidence

demonstrating that the claimant re-entered a healing

period for his compensable injury as of December 9,

2014.  The Full Commission finds that the claimant to

date has not proven that he is entitled to additional

temporary total disability benefits for his compensable

left carpal tunnel syndrome condition.

Based on our de novo review of the entire record

currently before us, the Full Commission finds that the

claimant proved the medical treatment of record,

including surgery recommended by Dr. Wirges, was

reasonably necessary in accordance with Ark. Code Ann.

§11-9-508(a)(Repl. 2012).  The claimant reached the end

of his healing period on July 9, 2010 for the

compensable left carpal tunnel injury.  Although Dr.

Wirges has recommended additional left carpal tunnel

surgery, which treatment the claimant has not yet

received, the current evidence does not demonstrate that

the claimant re-entered a healing period for his left

carpal tunnel syndrome at any time after July 9, 2010. 
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The claimant proved he was entitled to additional

temporary total disability benefits for his right carpal

tunnel syndrome from September 11, 2013 through April 4,

2014.  The issues of additional medical treatment and

temporary disability were properly before the Commission

for litigation, and the statute of limitations does not

bar any aspect of this claim.

IT IS SO ORDERED.       

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

Commissioner McKinney dissents.

CONCURRING AND DISSENTING OPINION

I must respectfully concur, in part with, and

dissent, in part from, the majority opinion affirming

the Administrative Law Judge’s opinion based upon my de

novo review of the record.  Specifically, I concur in

the finding that the claimant has failed to prove by a

preponderance of the evidence that he is entitled to

additional temporary total disability benefits for his

left carpal tunnel syndrome.  However, I must dissent

from the finding that the claimant has proven by a
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preponderance of the evidence that surgery on his left

wrist is reasonable and necessary.  

It has been established in this claim that the

claimant sustained bilateral carpal tunnel syndrome as a

result of his work activities for the respondent-

employer in or about August of 2009.  I note that the

claimant had been under active treatment for this

condition for a year prior to his claim, and that he had

complained of symptoms associated therewith for an

entire year prior to that.  Because the respondents

accepted liability for the claimant’s bilateral carpal

tunnel syndrome injury, I am constrained from finding

that the claimant’s left carpal tunnel syndrome was not

at all work-related.  I am not constrained, however,

from finding that the claimant’s alleged need for left-

wrist carpal tunnel release surgery is, at this point in

time, causally related to the claimant’s 2009 injury. 

The undisputed facts in this claim show that

the claimant was originally offered carpal tunnel

release surgery on both wrists by Dr. Bourland in 2009. 

The claimant was told that he could have both procedures

done at the same time or separately.  Because the

claimant was left-hand dominant and his right wrist was

more affected by this condition, he opted for surgery on

his right wrist first.  Thereafter, by all credible
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accounts, the claimant’s right wrist healed properly and

as expected.  Therefore, Dr. Bourland released the

claimant from his care and returned him to full duty as

of March 5, 2010. 

The claimant, however, continued to complain

of palm pain, particularly around the incision site,

which allegedly rendered him unable to work.  Therefore,

he was sent to Dr. Fahey for an independent medical

evaluation.  Numerous diagnostic studies were conducted

under the direction of Dr. Fahey in order to determine

the origin of the claimant’s continuing complaints.  No

objective basis for his complaints could ever be

established, however, from this testing.  For example,

while it was first thought that the claimant suffered

from RSD in his right hand around the scar tissue in his

palm area, diagnostic studies later ruled out this

condition.  In the meantime, the claimant continued on a

conservative course of treatment with Dr. Fahey for his

right hand complaints to include injections, therapy,

medications, a TENS unit, and other treatment

modalities.  And, although Dr. Fahey continued to report

clinically objective improvement in the claimant’s right

wrist and hand, the claimant continued to complain that

his symptoms were steadily worsening.  When the

claimant’s objective findings continued to fail to
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support the claimant’s subjective complaints, Dr. Fahey

eventually began to question the claimant’s veracity. 

When the results of Greenleaf testing showed that the

claimant should be functionally capable of working, Dr.

Fahey concluded that he had exhausted his treatment

options for the claimant, and he advised the claimant to

wait to address any issues he may have with his left

wrist until his right wrist improved.  More

specifically, on June 4, 2010, Dr. Fahey stated, “As far

as his contralateral left is concerned, I do not think I

would recommend any surgical management until it gets

terrible or it improves because we do not want him two

have two bad hands.”  Dr. Fahey added, “According to the

nerve test, it is not terrible.”  Moreover, on July 9,

2010, Dr. Fahey opined that he did not consider the

claimant’s left hand carpal tunnel syndrome “bad enough”

to merit surgery. 

In May of 2011, the claimant came under the

care of Dr. Wirges, whose initial opinion was that he

saw nothing surgically that he could do to help the

claimant.  In fact, Dr. Wirges stated, “All of his

findings and complaints are mostly subjective and are

mostly pain and hypersensitivities.”  In addition, Dr.

Wirges stated that the claimant’s neurological status

appeared to be “grossly intact” and that his left-side
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carpal tunnel syndrome symptoms were different from his

right-side symptoms in that they were less bothersome

and they did not wake him up at night.  Dr. Wirges

eventually sent the claimant for a repeat bone scan

that, according to Dr. Nallu, essentially ruled out RSD. 

Thereafter, a hearing was conducted in January of 2013

to determine, in part, whether the claimant was entitled

to additional medical treatment for his bilateral carpal

tunnel syndrome.  I note that the claimant was found at

that time to have reached maximum medical improvement

and the end of his healing period on July 9, 2010, with

a 10% permanent physical impairment to the right upper

extremity and 0% permanent physical impairment to the

left upper extremity as a result of his compensable

injury.  The claimant was awarded additional reasonably

necessary medical treatment for his bilateral carpal

tunnel syndrome as a result of that hearing.

The claimant did, in fact, receive additional

medical treatment following this hearing, mostly aimed

at alleviating his continuing right hand complaints. 

This medical treatment eventually culminated in a re-do

right carpal tunnel syndrome release procedure that was

initially reported to have brought about good results. 

With regard to the claimant’s left carpal tunnel

syndrome, on November 26, 2013, Dr. Wirges reported that
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it was under moderate control with conservative

treatment, and that his symptoms were neither

progressing nor worsening.  The same was noted at the

claimant’s January 2014 follow-up appointment when Dr.

Wirges noted that the claimant failed to complain of

left-side carpal tunnel that seemed to be, at that

point, “fairly asymptomatic.”  Again, I note that Dr.

Wirges added that they would continue to observe the

claimant’s left carpal tunnel syndrome as it did not

appear to be problematic at that time. 

In April of 2014, however, the claimant’s

condition appeared to take a turn for the worse in that

the claimant reported that his bilateral symptoms were

as bad as they were before.  The claimant reported

numbness, tingling, and pain in both hands, primarily in

the median nerve distribution areas of his hands; he

reported sleep disturbances due to his symptoms, and; he

claimed that he did not feel like he had full strength

in his hands, even though Dr. Wirges found no obvious

hand or thenar atrophy or muscle weakness.  The claimant

reported that his pain was located mostly around his

incision site, and that his left hand pain had a similar

area distribution pattern.  Dr. Wirges noted, however,

that the claimant had no incision site on is left hand. 

Furthermore, the claimant showed no clinically
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observable signs of RSD pathology such as discoloration,

and his incision was well-healed with “a good range of

motion otherwise”  All-in-all, the claimant had a “very

small benign looking clinical exam” with a “lot of

complaints” of discomfort, pain, and symptoms that he

stated were just as bad as they were before any of his

surgeries, and for which Dr. Wirges could not

objectively account.  In response to the claimant’s

reported dramatic worsening of symptoms, Dr. Wirges

referred the claimant to Dr. Chesser for a neurological

evaluation and further testing.  Subsequently, Dr.

Chesser found that the claimant suffered from mild

residual right carpal tunnel syndrome; mild to moderate

left carpal tunnel syndrome, and; chronic anxiety

disorder which, according to Dr. Chesser, may be

affecting his pain levels and was “certainly affecting

his management.”  Dr. Chesser added that the claimant

might benefit from referral back to his primary care

physician for management of his anxiety disorder, and

possible treatment with anti-depressants or with a

psychiatrist.  In conclusion, Dr. Chesser stated that

the claimant did not appear to have any underlying

polyneuropathy and he referred him back to Dr. Wirges. 

Upon noting that the claimant’s examination

was “relatively unchanged” from his June, 2014 exam, Dr.
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Wirges assessed the claimant with “left hand pain,

neurologic in nature,” and he questioned the claimant’s

left carpal tunnel syndrome.  At that point, Dr. Wirges

gave the claimant a left carpal tunnel injection in

order to determine if left carpal tunnel release surgery

might benefit the claimant.  When in December of 2014,

the claimant reported improvement in his left carpal

tunnel symptoms as a result of the injection, Dr. Wirges

recommended surgery. 

A review of this record shows that the

respondents accepted the claimant’s bilateral carpal

tunnel syndrome as a compensable injury in 2009.  Since

that time, the respondents have provided the claimant

with ongoing medical treatment which has included the

services of several specialists, numerous diagnostic

studies, and a myriad of other medical treatment

modalities to include medications, therapies, and

surgeries.  And, notwithstanding that the claimant was

diagnosed with bilateral carpal tunnel syndrome and

initially offered surgery for both wrists, the majority

of his treatment has focused on chronic, subjective

complaints of pain and other symptoms associated with

the incision site of his right hand, which, I note, he

chose to have operated on first. 
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In the meantime, the claimant’s left carpal

tunnel syndrome was managed conservatively and remained

stable and fairly asymptomatic, with no objective signs

of progression or worsening: that is, until recently.  

In a nutshell, as of January 2014, Dr. Wirges

reported that the claimant did not complain of his left

side carpal tunnel, which seemed at that time, fairly

non-problematic with minimal symptoms.  Thereafter, Dr.

Wirges switched the claimant’s medication from Lryica to

Neurontin and continued the claimant on amitriptyline. 

However, in April of 2014, the claimant returned to Dr.

Wirges stating that there had been some sort of mix up

with his medications, and that his symptoms,

bilaterally, were as bad as they ever were.  However,

clinically, the was no objective evidence that the

claimant’s condition had changed.  Therefore, Dr. Wirges

sent the claimant for a neurological evaluation with Dr.

Chesser, who opined that, although the claimant suffered

from mild to moderate left carpal tunnel syndrome, he

suffered more from chronic anxiety disorder which not

only affected his pain levels, but “certainly” affected

his medical management.  Therefore, Dr. Chesser opined

that the claimant might benefit from referral back to

his primary care physician for management of his chronic
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anxiety disorder and possible treatment with anti-

depressants or with a psychiatrist.  

Dr. Chesser’s clinical observations are

consistent with Dr. Nallu’s earlier notation that the

claimant had engaged in symptom magnification and non-

physiological pain mapping during his recent functional

capacity evaluation.  And, these observations are

consistent with the fact that none of the claimant’s

diagnostic studies have provided an objective medical

explanation for his subjective complaints; particularly

his dramatic worsening of bilateral symptoms between

January and April of 2014.  Even Dr. Wirges admitted

that he could not account for the claimant’s continuing

subjective symptoms, stating “I am not just exactly sure

what is causing all of this.”  Nonetheless, Dr. Wirges

took the claimant at his word and, based solely upon the

claimant’s subjective complaints and allegations of

pain, decided to give the claimant a trial injection in

order to determine if the claimant might benefit from

left carpal tunnel release surgery.  When the claimant

returned with reports of dramatic improvement in his

left carpal tunnel syndrome symptoms, Dr. Wirges

recommended surgery. 

Frankly, I find that this drastic change of

course in treatment based solely upon the claimant’s
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subjective symptoms is illogical in that the claimant

has presented absolutely no objective evidence to

support his alleged worsening symptomatology. 

Furthermore, I note that this lack of objective findings

to support the claimant’s subjective complaints has been

a common theme throughout the course of the claimant’s

treatment.  Moreover, the claimant has presented no

change in work-related circumstances that could account

for his alleged dramatic change in left-side symptoms in

the span of only three months, in that the claimant has

admittedly not worked since August of 2010.  And

finally, the claimant has offered absolutely no

objective evidence that he would benefit from left

carpal tunnel syndrome release surgery, especially in

view of the fact that he has not benefitted from right

carpal tunnel syndrome release surgery and Dr. Wirges

has expressed doubt that a left carpal tunnel syndrome

release would offer him any additional relief.  

The bottom line in this claim is this:

although it has long been established that the claimant

suffers from bilateral carpal tunnel syndrome, his left-

side carpal tunnel syndrome has remained relatively

stable and asymptomatic in the six-plus years since the

claimant was diagnosed with this condition.  This fact

was repeatedly proven over the past six years by



KENNEDY - F910330 39

numerous objective diagnostic studies and clinical

assessments from knowledgeable experts who deal daily

with this condition.  In addition, although the

claimant’s left carpal tunnel syndrome was essentially

“put on the back burner” due to scar-tissue

complications that arose from the claimant’s first right

carpal tunnel syndrome release surgery, clearly the

claimant’s treating physicians remained cognizant of the

fact that the claimant suffered also from left carpal

tunnel syndrome which they closely monitored throughout

the course of his treatment.  Therefore, reasonable

minds could conclude that more aggressive medical

treatment would have been pursued had, at any time

during that six year period of time, the claimant’s

doctors felt it necessary in order to address issues

concerning the claimant’s left wrist symptoms.  However,

the claimant’s left carpal tunnel syndrome remained

stable during that time, it showed no objective signs of

worsening, and it responded well to conservative

treatment. Therefore, the claimant’s doctors continued

him on a conservative course of treatment for what was

largely described as a stable, non-worsening, minimally

symptomatic condition.  And, even when the claimant

claimed a sudden, dramatic worsening of his left carpal

tunnel syndrome, Dr. Wirges took appropriate measures to
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determine the cause of this reported change by sending

the claimant back to Dr. Chesser for repeat neurological

diagnostic testing and evaluation.  Dr. Chesser,

however, found no objective basis for the claimant’s

complaints, and even suggested that the claimant would

benefit from psychological counseling.  Yet, now, Dr.

Wirges wishes to proceed with surgery based solely on

the claimant’s report of improvement in his symptoms

after an injection.  In view of the fact that the

claimant’s right carpal tunnel syndrome release surgery

was unsuccessful in relieving the claimant’s subjective

symptoms, I cannot find that a left carpal tunnel

syndrome release procedure would benefit the claimant,

especially considering the apparent psychological

overlay of the claimant’s condition.  Rather, in the

absence of objective medical evidence to support the

claimant’s allegation that surgery is now medically

necessary for the treatment of his left carpal tunnel

syndrome, the claimant’s subjective allegation that he

now needs this procedure falls woefully short of the

preponderance of proof necessary for the claimant to

establish that this procedure is, in fact, reasonably

necessary for the treatment of his left side carpal

tunnel syndrome.  
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Furthermore, the record is devoid of proof,

objective or otherwise, that any need the claimant may

now have for a left-side carpal tunnel syndrome release

procedure is casually connected to his work-related

activities, which allegedly caused this condition in the

first place, since the claimant has not worked anywhere

since 2010.  

In short, the claimant has failed to present

objective proof that he has suffered a substantial

change in his condition that warrants further surgical

intervention, and he certainly has failed to prove that

if he had presented such evidence, which I find he has

not, this change is causally related to his compensable

injury.  Had the preponderance of the credible evidence

in this claim showed a steady and continuous

deterioration of the claimant’s left carpal tunnel

syndrome, I might otherwise be convinced that his claim

for additional medical treatment in the form of left

carpal tunnel release surgery and “medication” has

merit.  I find that the claimant has presented no such

proof.  Accordingly, I must dissent from the majority

opinion.  

                                                       
                        KAREN H. McKINNEY, Commissioner
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Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the record, I

concur in part with and dissent in part from the

majority opinion. I concur with the determination that

the statute of limitations does not bar the current

claim, the award of the medical treatment of record

including the surgery recommended by Dr. Wirges, and the

finding that the claimant was in his healing period for

his right carpal tunnel syndrome from September 11,

2013, and continued in same through April 4, 2014. I

dissent from the finding that the claimant reached the

end of his healing period on July 9, 2010, and has not

re-entered a healing period.

I disagree with the denial of temporary total

disability benefits for the left wrist injury. The

healing period ends when the employee is as far restored

as the permanent character of the injury permits. Nix v.

Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1997). Dr. Wirges stated on December 9, 2014 that the

claimant would benefit from a left carpal tunnel release

surgery, based upon his response to an injection in

October 2014. Thus, the claimant re-entered a healing

period no later than December 9, 2014, when the medical
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evidence compelled Dr. Wirges to recommend surgery, to

improve his condition. The fact that Dr. Wirges did not

use a legal term in his medical report is irrelevant and

uninformative. The claimant was unable to work and in a

healing period, making him entitled to temporary total

disability benefits. 

For the foregoing reasons, I concur in part

with and dissent in part from the majority opinion.

                                                       
                        PHILIP A. HOOD, Commissioner


