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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed February 17, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on October 26, 2015, and contained in a
pre-hearing order filed that same date,
are hereby accepted as fact.

2. Claimant has failed to meet his burden of
proving by a preponderance of the evidence
that he suffered compensable injuries on June
15, 2014.
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We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant failed to establish by the preponderance of

the evidence that he suffered compensable injuries. 

The claimant contended that on June 15, 2014

he sustained a compensable multiple trauma injury

arising out of and in the course of employment with the

respondent.  The claimant sought related medical,

temporary total disability benefits and an attorney’s

fee.  The Administrative Law Judge found that the

claimant failed to prove by a preponderance of the

evidence that he suffered compensable injuries as a

result of the incident which occurred on June 15, 2014

and denied and dismissed his claim for compensation

benefits. 

The respondent also raised a Shipper’s

defense, indicating that it would not have hired the

claimant but for an intentional misrepresentation by him

as to his physical condition; thus, it should not be

liable for his injuries because this misconduct caused

the claimant to be placed in the situation which



Johnson-G406605 4

resulted in his injury.  The ALJ found the defense to be

moot given the finding that the claimant failed to meet

his burden of proving by a preponderance of the evidence

that he suffered a compensable injury. 

Factual & Procedural Background

The parties stipulated that the employee-

employer relationship existed at all relevant times,

including June 15, 2014; and that the claimant was

earning an average weekly wage of $406.53 which would

entitle him to compensation at the weekly rate of

$271.00 for total disability benefits and $203.00 for

permanent partial disability benefits.  During the

hearing, the respondent stipulated that “an incident”

occurred.  However, the respondent controverted injuries

to the claimant’s neck, back, left shoulder and elbow. 

The claimant was employed as a truck driver

for the respondent.  The claimant passed a DOT physical

on January 29, 2014, received training, and was placed

on the road with a co-driver.

On June 15, 2014, the claimant was in the

lower sleeping area of the truck while his co-driver was

driving the truck.  According to the claimant’s

testimony, the co-driver hallucinated and slammed on the
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brakes.  The claimant testified that when the co-driver

slammed on the brakes he was thrown out of the sleeping

area past the seats and into the dashboard and

windshield of the truck.  The claimant offered testimony

that his neck struck the dashboard and windshield; he

struck his left arm on the gear shift; he suffered pain

in his right hip; and a concussion.

The claimant immediately reported this incident

with the QUALCOMM system.  At the hearing the respondent

acknowledged that the claimant reported the incident.  After

the incident, the claimant completed the run with the truck. 

The claimant continued to work for the respondent until

August 15, 2014.

Compensability of Injuries Pursuant to A.C.A. §11-9-102

For the claimant to establish a compensable injury

as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance of

the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that

the injury caused internal or external physical harm to the

body which required medical services or resulted in

disability or death; (3) medical evidence supported by
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objective findings, as defined in Ark. Code Ann. §11-9-102

(4)(D), establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a

specific incident and is identifiable by time and place of

occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark.

App. 126, 938 S.W.2d 876 (1997).

It is undisputed that an incident occurred on June

15, 2014, while the claimant was in the course of employment. 

The claimant suffered injuries to his head, neck, left arm

and right hip.  On the claimant’s initial visit to Dr. Segal

on July 7, 2014, Dr. Segal noted the presence of cervical

spine myospasm, thoracic and lumbar paraspinal mild spasm,

and a pelvic obliquity.  These findings are objective

findings sufficient to establish a compensable injury in this

case.  In Continental Express, Inc. v. Freeman, 339 Ark. 142,

4 S.W.3d 124 (1999), the Arkansas Supreme Court specifically

held muscle spasms to be objective findings.

In addition to the spasms, Dr. Segal determined

that the claimant had sustained an injury to his pelvis.  The

misalignment of the pelvis supports the claimant’s testimony

that he sustained an injury to his hip.

The ALJ believed the injuries the claimant suffered

from were not a result of the incident on June 15, 2014 but
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instead were caused by pre-existing conditions.  The two

medical reports cited by the ALJ in support of his findings

were Dr. Segal’s notes dated April 26, 2011 and September 4,

2013.  Dr. Segal had been treating the claimant over the

course of several years for, primarily, low back pain and

related lumbar problems.  He also had been treating the

claimant for some shoulder problems he had developed prior to

the present claim arising.

In the April 2011 report the claimant had gone to

see Dr. Segal for his recurring back problems and for

shoulder pain.  The muscle spasms referred to in this report

related to muscular problems in the claimant’s neck and

shoulder which were related to the migraine headaches the

claimant was suffering.  The September 2013 report also

primarily deals with problems involving the claimant’s lower

back and trapezius musculature.  While the claimant is noted

to have some muscle spasms in his neck, most of Dr. Segal’s

treatment is focused on other parts of the claimant’s body.

In notable contrast, Dr. Segal’s July 7, 2014

report, approximately three weeks after the accident,

specifically diagnosed the claimant with a “cervical spine

strain”.  The cervical spine sprain is different from the

diagnoses referenced by the ALJ’s opinion.  This new
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diagnosis is clearly associated with the claimant’s accident

on June 15, 2014. Dr. Segal also noted that the claimant’s

neck difficulties constitute a significant disability which

is another finding that is absent from both the reports

referenced by the ALJ.  Finally, it is important to note that

Dr. Segal indicates that the claimant’s injury was the result

of a traumatic injury.

Another important factor in determining whether the

claimant was injured as a result of the incident on June 15,

2014 is that Dr. Segal referred the claimant to Dr. Liss

after his first two post-accident visits. On prior occasions

of treating the claimant, Dr. Segal had not referred the

claimant to other physicians; however, following this

incident, Dr. Segal believed a referral to an orthopedic

specialist was the best course of action.  Dr. Segal’s action

indicates that the condition he was treating the claimant for

in July 2014 was more severe than the problems he had treated

the claimant for previously.  

Additionally, objective evidence can be found in

the MRI performed on September 26, 2014.  The MRI report

noted a number of abnormalities in the claimant’s cervical

spine.  Although some of the changes shown on the MRI were

degenerative in nature, it’s important to note that the
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claimant was also suffering from bulging discs which flatten

the ventral CSF sac at three levels.  Although the ALJ found

the claimant’s testimony lacked credibility, the claimant’s

testimony cannot negate the objective findings in the form of

muscle spasms, x-rays and MRI results. 

There was also some issue as to whether the

claimant’s physical ailments resulted from pre-existing

and/or degenerative disease.  However, "[i]n workers'

compensation law, an employer 'takes the employee as he finds

him,' and employment circumstances which aggravate

pre-existing conditions are compensable." Nashville Livestock

Comm'n v. Cox, 302 Ark. 69, 73, 787 S.W.2d 664, 666 (1990).

An aggravation of a preexisting noncompensable condition by a

compensable injury is, itself, compensable. Oliver v.

Guardsmark, Inc., 68 Ark. App. 24, 3 S.W.3d 336 (1999). An

aggravation is a new injury resulting from an independent

incident. Maverick Transp. v. Buzzard, 69 Ark. App. 128, 10

S.W.3d 467 (2000). An aggravation, being a new injury with an

independent cause, must meet the definition of a compensable

injury in order to establish compensability for the

aggravation. Farmland Ins. Co. v. DuBois, 54 Ark. App. 141,

923 S.W.2d 883 (1996). 

The facts of this case can be compared to those
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found in Leach v. Cooper Tire and Rubber Co., 2011 Ark. App.

571, 2011 Ark. App. LEXIS 610 (Ark. Ct. App. 2011).  In Leach

the claimant was crushed between two conveyor belts and

suffered injuries to his back. The court held that the

claimant’s back injury was compensable as a new injury, or at

the very least, an aggravation of his previously asymptomatic

degenerative condition pursuant to A.C.A. §11-9-102(4)(A)(I)

(Supp. 2009).

The Arkansas Court of Appeals stated: 
We have previously held that the
major-cause requirement is satisfied
where a compensable injury aggravates an
asymptomatic preexisting condition such
that the condition becomes symptomatic
and requires treatment. Pollard v.
Meridian Aggregates, 88 Ark. App. 1, 193
S.W.3d 738 (2004). Here, there was no
evidence presented that Leach had any
physical limitations or restrictions
prior to the March 10, 2007 accident
related to his back. Nor was there any
evidence disputing Leach's testimony,
which the Commission found credible,
that,  prior to the accident, he had not
suffered from back pain or that he was
physically able to perform all his work
duties. Yet, after the accident, there
was substantial evidence that his
condition had become symptomatic. Because
his degenerative condition was
asymptomatic prior to the accident and
then symptomatic thereafter, the
major-cause requirement was satisfied.

Leach, supra.

As in Leach, there was no evidence offered in the
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present case demonstrating the claimant had been suffering

from debilitating neck pain prior to his work-related injury. 

The claimant’s pre-employment physical approved him to drive

a truck which he had been doing successfully prior to the

injury.  Prior to the accident the claimant’s last visit to

Dr. Segal was on January 13, 2014.  That visit was of the

stated reason of “back pain”; not neck pain.  Because the

claimant’s degenerative condition was asymptomatic prior to

the accident on June 15, 2014 that then became symptomatic

thereafter, the major-cause requirement has been satisfied in

this case.

Although the ALJ found the claimant’s testimony

insufficient to establish the existence of new symptoms to

satisfy the Leach decision, Dr. Segal’s treatment notes and

reports are sufficient.  Dr. Segal’s records clearly indicate

that the claimant suffered new and more serious symptoms

following his injury.  Specifically, Dr. Segal diagnosed the

claimant with a cervical sprain, which was not previously

noted to exist.  Dr. Segal also began treating the claimant

more extensively for his neck problems until he reached the

point in the treatment where a referral to an orthopedic

specialist was dictated. 

In sum, the medical records in this case establish
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that the claimant sustained a compensable injury which is

supported by objective findings and the major-cause of the

objective findings was the traumatic injury he suffered at

work on June 15, 2014.

Shippers Defense

In Shippers Transport of Georgia v. Stepp, 265 Ark.

365, 578 S.W.2d 232 (1979) the respondents asserted they

would not have hired the claimant but for an intentional

misrepresentation by him as to his physical condition. 

Therefore, they argued, they should not be held liable for

his injuries because his misconduct caused him to be placed

in the situation which resulted in his injury.

After considering this argument, the Arkansas

Supreme Court held: “... A false representation as to the

physical condition in procuring employment will preclude the

benefits of the Worker’s Compensation Act for an otherwise

compensable injury if it is shown that the employee knowingly

and willingly made a false representation as to his physical

condition, the employer relied upon the false representation,

which reliance was a substantial factor in the employment,

and there was a causal connection between the false

representation and the injury.”  Id.  In reaching this

conclusion, the court stated that the respondents must
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establish the presence of all three factors.  Failure to do

so means the claimant would be entitled to benefits if the

other requirements of a compensable injury are met.

Despite the decision in Shippers, the 1993 the

Arkansas General Assembly enacted legislation substantially

amending the Arkansas Workers’ Compensation Act that

nullifies that decision.  The new statutory provisions of

A.C.A. §11-9-1001 admonished the Workers Compensation

Commission and the appellate courts for what the legislature

considered to be judicial modification of the Workers’

Compensation Act.  The statute states, in pertinent part:

It is the specific intent of the Seventy-
Ninth General Assembly to repeal, annul,
and hold for naught all prior opinions or
decisions of any administrative law
judge, the Worker’s Compensation
Commission, or courts of this state
contrary to or in conflict with any
provision in this act.  In the future, if
such things as the statute of
limitations, the standard of review by
the Workers’ Compensation Commission or
courts, the extent to which any physical
condition, injury, or disease should be
excluded from or added to coverage by the
law, or the scope of the workers’
compensation statutes need to be
liberalized, broadened, or narrowed,
those things shall be addressed by the
General Assembly and should not be done
by administrative law judges, the
Workers’ Compensation Commission, or the
courts.
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A.C.A. §11-9-1001 (1993).  Additionally, A.C.A. §11-9-

704(c)(3) provides the Worker’s Compensation Act must be

strictly construed.

In evaluating the current viability of the Shippers

defense, the legislative intent must be considered.  In the

original Shippers decision, the Court adopted a rule from 1B

Larson's Workmen's Compensation Law § 47-53 and essentially

created an affirmative defense which did not exist in the

Workers’ Compensation Act.  This is clearly the type of

judicial action to which the Arkansas General Assembly was

referring to in Section 1001.

Since the Arkansas Workers’ Compensation Act must

be strictly construed and since it does not contain any

language adopting or implying the existence of the Shippers

defense, relying on it to deny an otherwise valid claim would

be error.  The General Assembly was clear that only the

legislature could create this type of limitation on the

Workers’ Compensation Act.  For the Commission to consider

the respondent’s argument regarding Shippers would be acting

in contravention of the legislative intent of the General

Assembly.  Thus, the Shippers defense is not available for

the respondents to rely upon.  Therefore, I would award the

claimant benefits pursuant to A.C.A. §11-9-102(4)(A)(I). 
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For the foregoing reasons, I must dissent from the

majority opinion. 

                                   
PHILIP A. HOOD, Commissioner


