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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed August 12, 2015.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations offered by the parties
are hereby accepted as fact.

2. The claimant has failed to establish by a
preponderance of the evidence that he
sustained a compensable hernia or compensable
hernias on November 25, 2014.
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We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion denying this claim for

benefits for a hernia sustained on November 25, 2014. 

The Arkansas Workers’ Compensation Act

provides the standard for the compensability of a hernia

in Ark. Code Ann. Sec. 11-9-523:

(a) In all cases of claims for hernia, it
shall be shown to the satisfaction of the
Workers' Compensation Commission:

(1) That the occurrence of the hernia
immediately followed as the result of
sudden effort, severe strain, or the
application of force directly to the
abdominal wall;

(2) That there was severe pain in the
hernial region;

(3) That the pain caused the employee to
cease work immediately;

(4) That notice of the occurrence was
given to the employer within forty-eight
(48) hours thereafter; and

(5) That the physical distress following
the occurrence of the hernia was such as
to require the attendance of a licensed
physician within seventy-two (72) hours
after the occurrence.

The claimant prepared an incident report form

on November 25, 2014. He described the incident as

follows:
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At 12:45pm 11-25-14 I was on the inside lane
at 1512 Military [Road] preparing to stop at
light and car #2 pulled out from JC Penney
parking lot, crossed one lane and hit me on
the left/front fender and bumper. I got out
and asked her if she was ok and she said yes.
Nick Williams said he saw what happened. She
said it was him that waved her out.

The claimant was sent to the emergency room on

November 26, 2014 by his employer. He reported a motor

vehicle accident. The record focused on the claimant’s

right trapezius pain. PA Long examined the claimant. She

wrote that she performed an “abdomen female” examination

of the claimant which was normal. I find that the record

is unreliable in terms of the abdominal examination. The

record shows that a “female” examination was performed

upon a male patient, and such an error leaves me with no

confidence in the notation of the results of such an

examination.

The claimant was seen on December 1, 2014, for

neck, shoulder and abdominal pain, after a motor vehicle

accident five days prior. His abdominal pain was in the

left upper quadrant and mid-abdomen. He did not have

nausea or vomiting. He reported that he was “diagnosed

with a hernia in the ER.” Dr. Wright observed a ventral

and umbilical hernia.

On December 8, 2014, the claimant completed an
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intake questionnaire for physical therapy, in which he

reported a hernia. 

The claimant saw Dr. Tucker on December 11,

2014, who wrote:

This is a 67-year-old gentleman who works for
CADC SCAT, transporting patients in vans back
and forth to doctor appointments, etc., from
Benton. He and his wife are both here today.
He had an accident the Tuesday before
Thanksgiving while being seatbelted in his
van. As a consequence of that car accident, he
developed abdominal pain and the following day
was seen by a physician who discovered his
umbilical hernia. He is referred now because
of the possibility of the hernia being due to
his car accident.

He is examined, and I have discussed with him
the mechanisms and circumstances of his car
injury. He had a seatbelt on, both a shoulder
strap and a waist strap. The impact of the
motor vehicle accident on the abdominal wall
was substantial but not immediately apparent.
Because of “soreness” the umbilical hernia was
found the following day, never having been
seen before.

On my examination today, he has a large
epigastric diastasis recti in the middle of
which is a sub-umbilical incarcerated hernia
sac and a left inguinal hernia that is
incarcerated on my examination today.

Surgical repair of both hernias was planned.

The claimant saw Dr. Johnston on December 24, 2014, who

wrote that the claimant

was going one direction in the left hand land
and person on a cell phone pulled out of a
parking lot to go in the opposite direction
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and hit Phillip head on. Almost totaled the
van he was driving. He went to the ER. Later
had a follow up with the company doctor who
found the ventral defects and referred him to
a surgeon, Everette Tucker, who is planning a
repair.

Surgical repair of both hernias was performed

on January 7, 2015. The postoperative diagnoses were an

incarcerated ventral hernia in the midline including the

umbilicus and the entire epigastrum and an incarcerated

left inguinal hernia.

The medical records and the report of injury,

as well as the claimant’s testimony show that the first

element, the application of force directly to the

abdominal wall, was met, when the claimant’s vehicle, in

which he was the restrained driver, was struck head on

by another vehicle. The seat belt sits across the

claimant’s abdomen and the impact of the vehicle

striking his own necessarily caused a great amount of

force as his body.

The claimant testified that he experienced

pain in the area of his hernia after the accident and

that the next day, it became severe, satisfying the

second element.

The claimant did not work, other than to

return his truck to his employer, after the accident,
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and he stopped working after his pain became severe,

less than twenty-four hours after the accident,

satisfying the third element.

The employer had notice shortly after the

accident and again the next day, when the claimant told

his supervisor he had neck, shoulder and stomach pain,

satisfying the fourth element.

The claimant required medical attention the

day after his accident, at which time he was told that

he had a hernia. He had pain and a distorted stomach

within 72 hours, but was unable to see a physician

immediately, due to the holidays. The claimant needed

medical attention within seventy-two (72) hours,

satisfying the last requirement.

The claimant satisfied all the elements of

compensability for his hernia.

I would award the claimant appropriate

benefits for his compensable injury.

                                   
PHILIP A. HOOD, Commissioner


