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OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed November 18, 2015. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the
parties are hereby accepted as fact.
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3. The claimant sustained compensable
injuries to his feet as the result of a
specific incident arising out of and
during the course of his employment on
November 20, 2014, entitling him to
appropriate workers’ compensation
benefits.

4. The claimant was performing employment
related services at the time of the
admitted injury.

5. Respondents are responsible for all
hospital, medical, and related treatment
as the result of the claimant’s November
20, 2014, injuries, and respondents
remain responsible for continued,
reasonably necessary medical treatment.

6. The claimant is entitled to temporary
total disability benefits at the rate of
$300.00 per week beginning November 21,
2014, and continuing through a date yet
to be determined.

7. The claimant’s healing period had not
ended based upon the medical evidence
submitted at the within hearing.

8. Claimant’s entitlement to permanent
disability benefits, if any, has been
specifically reserved.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are
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correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the, November

18, 2015, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann.

§11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. §11-9-715 as amended

by Act 1281 of 2001.  Compare Ark. Code Ann. §11-9-715

(Repl. 1996) with Ark. Code Ann. §11-9-715 (Repl. 2002). 

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).
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IT IS SO ORDERED.

                                                         
                        ________________________________
                        SCOTTY DALE DOUTHIT, Chairman

 
                        ________________________________ 
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the

majority's opinion finding that the claimant proved by a

preponderance of the evidence that he was performing

employment related services at the time of an admitted

injury to his feet, thereby making that injury

compensable.  A carefully conducted de novo review of

this claim in its entirety shows that the claimant has

failed to prove that he was performing employment

services at the time of his injury.

The facts in this claim are fairly straight-

forward and undisputed.  The claimant, who had only

recently obtained his CDL, had been working for the

respondent-employer for a period of about ten days to
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two weeks at the time of his November 20, 2014 injury.1 

The claimant was still in the training phase of his

employment when his injury occurred; therefore, he was

considered a student truck driver.  As a student driver,

the claimant acted as a co-driver for another tenured

USA driver, who was considered his “trainer.” 

After training with his first trainer in

Colorado for approximately two weeks, the claimant was

sent to West Memphis where he was to begin two weeks of

training with a new trainer, namely Josh Ranklin.  The

claimant, who was the sole witness at the hearing before

the commission on October 2, 2015, stated that the

respondent-employer provided him with a bus ticket to

Memphis, and from there with a taxi to the terminal in

West Memphis where he was to meet his new trainer.  The

claimant testified that upon his arrival at the West

Memphis terminal on the evening of November 19, 2014,

the first thing he did was go to his assigned truck. 

Once there, the claimant stated that his trainer

unhooked the trailer from the truck then introduced

himself to the claimant.  The claimant stated that

afterwards, he and Ranklin drove the truck to Wal Mart

to buy groceries.  When they returned to the terminal,

1 The record indicates that the respondent-employer had assisted the
claimant in obtaining his CDL upon agreement that the claimant would work for
the respondent-employer for a certain period of time thereafter.
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the claimant stated that they put their groceries away,

and Ranklin “told me which part of the truck was mine to

be able to put my personal belongings in, which was the

left side of the truck, and he told me the top bunk was

mine and the bottom bunk was his.”  The claimant

testified that Ranklin then explained that he (Ranklin)

was required to take a drug test the following morning,

after which they would depart for Texas.  

When asked on direct examination what Ranklin

said to the claimant concerning where they would be

spending that night, the claimant replied, “He told me

that the top bunk was mine and that I needed to get

plenty of rest because we was leaving out early in the

morning.”  The claimant denied that Ranklin mentioned

any other sleeping option to him at that time.  When

questioned further as to whether he was told he had to

spend the night in the truck, the claimant stated,

“Well, I took it that I had to spend it there because he

told me, he said, yeah - - he goes the top bunk is mine

and that I needed to get sleep to get up for the next

morning.” (Emphasis added) When asked whether Ranklin

specifically told the claimant that he would be spending

the night in the truck, the claimant responded, “Yeah,

he said we would be staying in the truck.”  According to

the claimant, he felt he had no other option but to stay



     JARRELL -  G409263 7

in the truck that night.  The claimant testified that

Ranklin told him that as his trainer, “what he said

goes.”  

The claimant testified that there were two

bunks in the truck: the bottom bunk being approximately

two (2) feet off of the floor, with the top bunk

approximately three (3) feet above that.  According to

the claimant, this arrangement gave the person on the

bottom bunk “enough room to sit up under there.”  The

claimant stated that there were two (2) to three (3)

steps “off to the right hand side” that gave access to

the top bunk.  The claimant testified that he slept in

the top bunk that night without ever coming down.  The

claimant stated that the following morning at around

7:30 or 8:00 a.m., Ranklin “woke me up and said he was

going to take his drug test, and that I needed to get up

and do the pre-trip.”  The claimant’s testimony

regarding the events that followed is recited below:

Q. Okay. Did the trainer stay in the
-– or did you have to get dressed,
what did you do? What did you do,
what was the first thing you did?

A. When he told me I needed to get
up and do a pre-trip, I said “Okay.”

Q. And what’s a pre-trip?

A. That’s where you get down out of
the bunk and go outside the truck,
check outside the truck to make sure
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there’s no damage, no flat tires or
anything wrong with the truck, to
make sure that the truck could make
the trip.

Q. Okay.

A. Visually.

Q. All right.

A. And you visually inspect it, as
well as check the tire pressure and
that to make sure that the truck is
able to make the trip to Texas.

Q. Okay. Now what happened -- okay,
so you were telling us that you got
up and you were getting ready to
make a pre-trip. Did the trainer
exit the vehicle?

A. Yes, he did.

Q. All right.

A. He left out of the driver’s side
door, and there was a curtain drawed
(sic) around the windshield where it
made it dark in the truck, and I
reached up at that time and turned
the light on. There was an overhead
light that I turned it on and went
to climb out of the top bunk.

Q. Okay. How many steps did you have
to climb down?

A. Three steps.

Q. Okay. And did anything happen to
you as you were exiting the top
bunk?

A. Yes. When I come down out of the
top bunk, my right foot hit
something. Then when I looked down
to see what it was, I went to lift
my foot off and that’s when there
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was a crock pot full of hot water
from the night before that the
trainer put four 20-ounce bottles of
water in to heat up for coffee and
stuff, because he said he did not
have a microwave.

Q. Okay.

A. And when my foot come down, it
hit the top of the crock pot, and I
went to lift my foot off, and when I
did, the crock pot poured over and
dumped out all that hot water onto
my feet and give me third degree
burns onto my feet.

Q. Okay.

A. Well, onto my right foot and my
left foot only got second degree.

Q. Okay. What happened next?

A. I called my trainer –– well, my
trainer was going across the parking
lot going to his drug test, and he
heard me yelling, so he come running
back to the truck to see what was
wrong, because he knew something was
wrong. And when he come back, he
made the comment that he’s had the
crock pot in the truck for three
years and he’s never had an accident
like this. He asked me if I’d be
okay, and I thought that I would be
all right, because I pulled my sock
off and my foot at the time just
looked like when you get out of a
bathtub after you’ve been in there a
long time. My foot was just wrinkled
up and I said, “Yeah, I’ll be all
right.” So he went ahead and went to
take his drug test, and when he left
to go take his drug test, in the
middle of the drug test I called him
and said, “Hey I need to go to the
doctor.” and he said “I’ll be right
back.” So he come back to me, and
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then he called his dispatcher and
they told him that he has to take me
to the company doctor.”

The medical record confirms that the claimant

sustained second and third degree burns to his feet as a

result of the November 20, 2014 incident.  

On cross-examination, the claimant admitted

that his memory of events surrounding his injury “were

not as good” as they were at the time of the injury. 

The claimant further admitted that he had not been

prohibited from staying in a motel at his own expense

prior to his injury.  

The claimant testified that through training

and orientation, he was aware of his duty under federal

law to log in all of his duty hours.  The claimant

agreed that he had stayed at truck driving school an

extra week in order to work on his logging skills and to

learn how to conduct pre-trip inspections.  The claimant

confirmed that he had not logged in at all from the time

of his arrival at the West Memphis terminal up until the

time of his accident or at any time thereafter.  The

claimant testified that his “trainer” had told him that

he would assist the claimant if he “had any problems”

with his log book.  However, the claimant stated that at

the time of his accident, he had not had “a chance” to

log in.  When asked if he had “even gotten dressed” at
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the time of his injury, the claimant replied, “I had on

sweats and tee shirt and socks.”  The claimant further

stated that he was planning to change clothes after he

got up.  The claimant agreed that his accident was “the

first thing that happened” after he got up on the

morning of November 20, 2014.

When asked if, pursuant to the training he had

received concerning Department of Transportation (DOT)

regulations, would it be “wrong or improper” for him to

enter an inaccurate log entry, the claimant replied, “It

would be wrong.”  Thereafter, the dialogue between the

respondents’ attorney and the claimant continued as

follows:

Q. Okay. Is there a log entry for
getting dressed?

A. No.

Q. Okay. So you can’t actually enter
any on-duty until after you’re
dressed, correct?

A. Yes.
 

Q. Okay.
 

A. But at the same time I was on
salary pay, so it didn’t matter if I
was logged in or not. Even when I
stayed at the motel, USA still paid
me the same amount whether my
logbook was filled out or not.

Q. I understand that. And after you
went off of that log or salary pay,



     JARRELL -  G409263 12

what was your pay structure going to
be?

A. I would have been [paid] so much
a mile when I drove a truck.

Q. Right, so...

A. Unless the truck was broke (sic)
down.

Q. Okay. So, ultimately your pay is
going to be based on how many miles
a day you drive?

A. Yes.

Q. Okay. It doesn’t have any bearing
on whether your (sic) on duty or off
duty, correct?

A. Well, yeah, you have to be on
duty while you’re driving.

When asked if he had been instructed during

orientation or if there was anything in his employee

handbook stating that he was required to sleep in his

truck, the claimant responded, “They told me that all

their trucks had sleepers in them and I took it –— I

just took it from the way they explained to that we had

to stay in the truck.  The claimant ultimately agreed

that his first trainer told him that he could opt to

stay at a motel at his own expense. 

On redirect, the claimant testified that he

understood from training that he was to listen to his

trainer and “do what the trainer told me to do.” 

Furthermore, the claimant insisted that Ranklin had
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directed him to sleep in the truck the night before his

injury.  On recross examination, however, the claimant

agreed that he had no transportation that evening, and

could not have gone to a motel had he wanted to stay in

one.  Furthermore, the claimant stated he was aware of

an arrangement that the respondent-employer had with a

local hotel or motel, and that he had stayed in motels

during training prior to his injury.  The claimant

acknowledged that he was fully aware that the DOT is

very restrictive in terms of the number of hours a

driver can perform employment-related activities, and

that drivers are required to log every minute that they

are performing a work-related task.  Finally, the

claimant admitted that had he insisted on staying at a

motel on the evening in question, Ranklin would have

driven him to a motel in the truck, just as they had

done on their grocery shopping excursion to Wal Mart. 

According to the claimant, however, he had “just started

his job and I didn’t have the extra money to be staying

in a motel.”

In order for an accidental injury to be

compensable, it must arise out of and in the course of

employment. Ark. Code Ann. §11-9-102(4)(A)(I) (Supp.

2009).  A compensable injury does not include an injury

that is inflicted upon the employee at a time when
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employment services are not being performed. Ark. Code

Ann. §11-9-102(4)(B)(iii)(Supp. 2009).  The phrase “in

the course of employment” and the term “employment

services” are not defined in the Workers’ Compensation

Act.  Texarkana Sch. Dist. v. Conner, 373 Ark. 372, 284

S.W.3d 57 (2008). 

An employee is performing employment services

when he or she is doing something that is generally

required by his or her employer. Id.; Pifer v. Single

Source Transp., 347 Ark. 851, 69 S.W.3d 1 (2002).  The

Commission uses the same test to determine whether an

employee is performing employment services as we do when

determining whether an employee is acting within the

course and scope of employment.  Jivan v. Econ. Inn &

Suites, 370 Ark. 414, 260 S.W.3d 281 (2007).  The test

is whether the injury occurred within the time and space

boundaries of the employment, when the employee was

carrying out the employer’s purpose or advancing the

employers interest, directly or indirectly. Id. In

Conner, supra, the Court stated that where it was clear

that the injury occurred outside the time and space

boundaries of employment, the critical inquiry is

whether the interests of the employer were being

directly or indirectly advanced by the employee at the

time of the injury.  Moreover, the issue of whether an
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employee was performing employment services within the

course of employment depends on the particular facts and

circumstances of each case. Id.

The Court has affirmed on a number of

occasions the Commission’s factual findings that a

claimant injured while performing a personal task, even

while on the employer’s premises, was not performing

“employment services” for the purpose of compensability

under Act 796 of 1993.  Kinnebrew v. Little John’s

Truck, Inc., 989 S.W.2d 541, 66 Ark. App. 90 (1999);

citing, Hightower v. Newark Public School System, 57

Ark. App. 159, 943 S.W.2d 608 (1997).  Furthermore, the

Courts have found that an injury suffered by a non-

residential employee is not compensable where the

employee is performing an activity merely for the

purpose of attending to his personal needs.  In Cook v.

ABF Freight Systems, Inc., 88 Ark. App. 86, 194 S.W.3d

794 (2004), for example, a truck driver who was “off the

clock” but “on-call” in a motel room provided by his

employer was injured while turning on the lights in the

bathroom.  The Court found that the claimant was not

performing employment services because there was no

evidence that his going into the bathroom was for any

reason other than to attend to his own personal needs. 

Similarly, in Kennebrew v. Little John’s Trucking,
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supra, an off-duty, long-haul truck driver who was

waiting for further instructions from his dispatcher

slipped and fell in the shower, injuring his neck.  The

court affirmed the Commission’s denial of benefits

stating, in part, that the evidence did not support a

finding that the appellant was performing “employment

services” at the time of his slip and fall accident, in

that showering was not “inherently necessary” for the

performance of the job the appellant was hired to do.

Id.  

Conversely, in Toia v. HTI Logistics, 100 Ark.

App. 334, 268 S.W.3d 334(2007), the court reversed and

remanded for benefits the Commission’s finding that the

claimant had failed to prove that he was performing

employment services when he slipped while attempting to

climb into the cab of his truck upon returning from an

evening meal, injuring himself.  The claimant, who was

found to be less than credible, testified that he had

parked his truck and trailer at a local shopping mall in

Burlington, Vermont, after he had arrived at his drop-

off location only to learn that he could not unload his

truck until the following morning. According to Toia,

after he had parked his truck, he left it in order to

get something to eat.  Toia stated that it was his

intention to retire for the night in the sleeping
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quarters in his truck after his meal.  Before doing so,

however, Toia walked around the truck checking the

seals, and performed a general inspection of the truck

itself.  Upon proceeding to climb back into the cab of

the truck after this inspection, the claimant mis-

stepped and fell flat on his back, injuring his spine. 

The Court noted that Toia was sleeping in his truck, as

opposed to a motel, in order to ensure that his truck

and load were kept safe.  Furthermore, the record showed

that securing the truck and its contents was a work-

related requirement.  Furthermore, Toia testified that

employees rarely stayed in a motel room unless they were

on a two-day layover, which he was not, and he argued

that staying in his truck was more cost-effective.  In

finding that Toia was performing employment services at

the time of his accident, the Court distinguished this

case from Kennebrew, supra, stating that Toia’s

activities at the time of his injury were “much more

closely tied to the truck, its contents, and appellant’s

responsibility to make sure nothing happened to either

one prior to delivery.”  Comparing Toia to Jivan v.

Economy Inn & Suites, 370 Ark. 414, 260 S.W.3d 281

(2007), the Toia court concluded that the appellant

returning to the “premises,” i.e., his truck, in

preparation of staying overnight in the truck to protect
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it and the cargo, advanced the interests of his

employer. Id. 

The administrative law judge, and now the

majority, found that the claimant was performing

employment services at the time of his injury.  The

facts in this claim, however, do not support this

finding.  While I acknowledge that the issue of whether

an employee was performing employment services within

the course of employment depends on the particular facts

and circumstances of each case, Conner, supra, I find

that the facts in this claim are most analogous to those

in Cook, supra, and less like those in Toia, supra, for

the following reasons.  

Unlike Mr. Toia, the claimant here had not

driven his truck to a designated drop-off point only to

find that he would have to wait until the following

morning to unload it.  Furthermore, the truck involved

in this claim was parked at the West Memphis terminal,

as opposed to a public parking lot, i.e., a shopping

mall, and it was not loaded, as was clearly demonstrated

by the claimant’s testimony that he witnessed Ranklin

unhooking the trailer and that they then drove the empty

truck to Wal Mart.  In addition, although the claimant’s

testimony was, in my opinion, purposely vague concerning

whether or not he was actually required to stay
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overnight in the truck on the night before his accident,

he presented no company policy or other evidence showing

that he was required to sleep in the truck, as opposed

to a hotel or motel.  Further, although the claimant

attempted to argue that Ranklin directed him to spend

the night in the truck and that he, therefore, had no

alternative, the claimant finally admitted that this was

simply not the case; rather, that was the way he took

it.

Concerning the issue of how the claimant was

paid, I find that it is inconsequential as to whether he

was performing employment services at the time of his

injury because 1) the claimant was not on-call, 2) the

claimant had never logged in but was, instead, on off-

duty status, and 3) the claimant was clearly under no

obligation to protect his truck and its contents through

the night.  In addition, many, if not arguably most,

salaried employees are not obligated to be available for

work around the clock.  Moreover, the claimant’s

accident did not occur after he had finished inspecting

his truck and was attempting to climb back into its cab. 

Rather, the claimant’s accident happened when he woke up

and was walking down the steps from his bunk in order to

dress for the day.  The claimant admitted that at the

time of his accident he was wearing sweat pants, a tee
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shirt, and, more importantly, his socks.  Even though it

could be argued that sweat pants and a tee shirt were

sufficient attire, depending on the weather that

November, to conduct an outside inspection of the truck,

it is unreasonable to think that the claimant would

perform such a task in his socks.  In addition, the

claimant  admitted that it was his intention to dress

before beginning his work activities.  Therefore,

although the claimant may have intended to inspect the

truck as per Ranklin’s instructions, he clearly was not

dressed at the time of the accident for such a task.  

In conclusion, the claimant was neither

required to sleep in the truck on the night of November

19, 2014, nor was he required to secure the truck and

its contents overnight.  Furthermore, contrary to his

initial testimony indicating that Ranklin directed or

even ordered him to sleep in the truck, the claimant

eventually conceded that he could have stayed in a hotel

or motel room, but he chose not to because he did want

to spend the money for a room when he had a bunk in the

trunk in which he could sleep for free.  Therefore, I

find that the claimant was not required to sleep in the

truck on the night in question.  Furthermore, although

Ranklin may have instructed the claimant to inspect the

truck while he was being drug tested, clearly the
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claimant had not begun that task, or any work-related

task, for that matter, at the time of his accident. 

Rather, the preponderance of the evidence shows that the

claimant was descending the steps from his bunk in order

to retrieve his clothing from his side of the truck

cab’s storage area so that he could dress for the day. 

Moreover, the claimant had not logged in at the time of

his injury and by DOT requirements was not considered

“on-duty.”  

Based upon the above and foregoing, I find

that the claimant was about to embark in the act of

getting dressed when he injured his feet on the morning

of November 20, 2014.  And, regardless whether he spent

the night in the truck or in a motel room, he had not

begun work at that time.  Instead, the claimant was

about to get dressed, log in, then go outside and

inspect the truck, which was, by the way, his only work-

related assignment for that morning.  Because the act of

getting dressed is something that we must all do before

we go to work, I find that, under the particular facts

in this claim, the claimant was not performing

employment services at the time of his injury.2  Rather,

the claimant was walking down a set of steps in order to

2 I note that there are exceptions to this general rule, i.e., a fireman
who must put on extra protective gear before going out on a call. 
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get dressed when he injured his feet, which falls under

the category of attending to his personal needs. 

Therefore, I find that the claimant failed to prove that

he was performing employment services at the time of his

injury.  Accordingly, I must respectfully dissent from

the majority's opinion.

_                _______              __                 
                        KAREN H. McKINNEY, Commissioner


