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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed February 4, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship
existed on December 9, 2013, at which
time the claimant sustained a compensable
injury at a compensation rate of
$602.00/$452.00. Medical expenses,
temporary total disability benefits
(until April 14, 2014), and a three
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percent (3%) impairment rating to the
body as a whole, as assessed by Dr. P. B.
Simpson, have been accepted. Blue
Cross/Blue Shield has paid some expenses
on this claim, and the claimant has a
child support obligation in Drew County.

2. The claimant’s first healing period ended
April 14, 2014, when Dr. Simpson released him
from his care. The claimant reentered a second
healing period on May 21, 2015, when Dr.
Thomas performed surgery.

3. The surgery performed by Dr. Thomas was
unreasonable and unnecessary in relation to
the injury sustained. Therefore, the
respondents are not liable for temporary total
disability benefits.

4. Dr. Simpson is a authorized treating physician
and it was permissible for the claimant to
return for follow-up even after his release.
Respondents remain liable for Dr. Simpson’s
expense.

5. The claimant saw Dr. Thomas for a second
opinion and should have obtained the
permission of the carrier or the Commission to
change physicians to Dr. Thomas.  Dr. Thomas
and Dr. Bowen are unauthorized physicians and
respondents are not liable for expenses
associated with their treatment.

6. If they have not already done so, the
respondents are directed to pay the court
reporter, Celia Jamison’s, fees and expenses
within thirty (30) days of receipt of the
bill.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly
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applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion denying additional

medical benefits for the claimant’s compensable back

injury on December 9, 2013.

The claimant injured his back pulling a 150-
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pound dummy. He felt a pop in his back and was treated

in the emergency room. He saw his primary care

physician, who referred him to Dr. Simpson. Dr. Simpson

evaluated and treated the claimant until April 2014,

when he released him. The claimant returned to his

primary care physician with continued symptoms and was

referred to Dr. Thomas, who eventually performed

surgery.

MEDICAL

The claimant presented to the emergency room

on December 15, 2013 with pain on waking. His pain was

sharp, in the lumbar spine and radiating down both

thighs. He had decreased range of motion, muscle spasms

at L3-L5 and tenderness. A CT scan on that date revealed

disc space narrowing at L4-5 with a small central and

left posterolateral protrusion and mild impingement of

the thecal sac and left L5 nerve root. At L5-S1 there

was a mild posterior disc bulge and osteophytes. The

diagnosis was lumbar spondylosis (degeneration).

On December 18, 2013, the claimant saw Dr.

Simon, who referred him to Dr. Simpson for a “slipped

disc and nerve.” He reported having performed a physical

test on Saturday, which caused pain in his low back. 
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An MRI was performed on December 20, 2013

which showed straightening of the lumbar lordosis. The

MRI showed:

L4-5: A posterior broad based central-left
paracentral disc bulge is present at this
level with increased signal along the
posterior margin of the disc protrusion. The
protrusion results in mild central canal and
mild to moderate left lateral recess
stenosis...

L5-S1: A partially extruded broad based
central left paracentral HNP [herniated
nucleus pulposus] is present at this level 
resulting in moderate impression upon the left
S1 nerve root, mild impression upon the right
S1 nerve root and mild impression upon the
ventral thecal sac at this level. Mild
degenerative endplate changes are also present
posteriorly...

Impression:
1. L4-5 central-left paracentral HNP resulting
in mild central canal and mild to moderate
left lateral recess stenosis and associated
acute annular tear which may represent a
source of acute localized low back pain.

2. L5-S1 broad based central-left paracentral
partially extruded HNP resulting in moderate
impression upon the left S1 nerve root, mild
impression upon the right S1 nerve root and
mild impression the ventral thecal sac. 

3. Secondary mild muscle spasm/strain.

On December 30, 2013, the claimant saw Dr.

Simpson. He explained that he did a physical fitness

test on December 9, 2013 and had to carry a 150-pound

dummy for 30 yards. He had some discomfort the next
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morning, and then had significant pain. He had pain

across his sacroiliac and lumbar area, with pain in his

hips. His back pain was worse than his sacroiliac pain.

He had never had significant back pain prior to December

9, 2013. Dr. Simpson noted degenerative changes on his

MRI, with some central and left protrusion at L5-S1. He

planned conservative treatment of the claimant’s strain

with degenerative disease and lumbar spondylosis.

Physical therapy was planned, and he was instructed to

return to Dr. Simon, as he was not a surgical candidate.

The claimant saw Dr. Simpson again in February

2014. He again stated that the claimant was not a

surgical candidate because the disc at L5-S1 did not

compress the thecal sac or nerve root. He planned an

epidural steroid injection. 

In March 2014, the claimant returned to Dr.

Simpson, who stated that the epidural steroid injection

did not help. He planned a myelogram and post-myelogram

CT scan. If they are negative, a functional capacity

evaluation would be the next step. The results of the

myelogram were:

Myelograms obtained utilizing fluoroscopic and
CT techniques demonstrate a mild posterior
bulging at the level of the disc at the levels
of L4/L5 and L5/S1 which effaced the thecal
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sac with no evidence of canal stenosis. There
was no evidence of impingement on the exiting
nerve roots at any levels. 

No appearing cord determined at the level of
L1 with normal appearing rootlets within the
spinal canal.
Vertebral body heights well-maintained with
normal lumbar curvature present.

Later in March, Dr. Simpson stated that there

was nothing on the myelogram or CT to explain his back

pain and leg pain. He had nothing else to offer. The

claimant was unable to return to work and needed a

functional capacity evaluation. 

The claimant underwent a functional capacity

evaluation with a reliable effort. It showed that he was

able to work at the medium classification of work. 

The claimant was prescribed physical therapy

at the beginning of April 2014.

Dr. Simpson reiterated in April 2014 that the

testing did not show a herniated disk and that he had

nothing surgical to offer the claimant. He was at

maximum medical improvement “as far as I am concerned.”

He stated the claimant might want to see someone else,

but that he did not have more to offer. He assessed a 3%

impairment rating based upon the Guides. In June 2014,

Dr. Simpson explained that the rating was based upon his
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degenerative disc disease and his lumbar strain.

The claimant saw Dr. Thomas on March 12, 2015.

He described the fitness test and his low back pain,

radiating into his left groin and leg, with occasional

right leg symptoms, which was worsening over time. Dr.

Thomas noted the 2013 MRI showing small bulges at L4-5

and L5-S1. An MRI was planned.

On March 20, 2015, the claimant underwent an

MRI of his lumbar spine, which showed:

L4-5: There is mild dessication of the l4 disc
and a posterior broad based central-left
paracentral HNP. Increased signal is present
along the peripheral margin of the disc,
representing an acute annular tear. The disc
herniation deformity results in mild central
canal and mild to moderate left lateral recess
stenosis. No significant endplate or facet
arthropathy is identified at this level. No
significant foraminal stenosis is
demonstrated. 

L5-S1: There is dessication of the L5 disc. A
posterior central partially extruded HNP is
present in association with mild posterior
endplate degenerative spurring. The
combination of findings results in mild
impression upon the ventral thecal sac and the
left S1 nerve root. No associated significant
foraminal or right lateral recess stenosis is
evident.

Impression:
1. L4-5: Posterior broad based central-left
paracentral HNP with acute annular ter and
mild central canal and mild to moderate left
lateral recess stenosis.
2. L5-S1: Posterior central partially extruded
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HNP and associated posterior endplate
degenerative spurring, resulting in mild
impression upon the ventral thecal sac and
left S1 nerve root.
3. Secondary lumbar spasm/strain.

The claimant returned to Dr. Thomas with

continued constant pain. He walked with a limp. Dr.

Thomas noted the MRI which showed a disc bulge at L4-5

off to the left with some narrowing and a disc bulge at

L5-S1 with some bilateral narrowing. Dr. Thomas felt

that an orthopedic evaluation of the claimant’s hip was

warranted.

On April 2, 2015, PA-C Perry and Dr. Bowen

found no hip abnormality and felt that the claimant’s

problem was lower lumbar spinal stenosis for which he

should return to Dr. Thomas.  

Dr. Thomas saw the claimant on April 14, 2015,

and stated that the claimant’s symptoms were caused by

impingement from the herniated discs at L4-5 and L5-S1.

Dr. Thomas recommended a left-sided L4-5 and L5-S1

decompression diskectomy. 

Dr. Thomas performed left-sided laminotomies

for decompression and microdiskectomies at L4-5 and L5-

S1 on May 21, 2015. His post-operative diagnoses were

left sided L4-5 and L5-S1 stenosis with herniated disk.
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In surgery, he observed and removed herniated discs at

both levels.

The claimant returned on June 19, 2015 with

two weeks of improvement but a return of some left leg

pain and some swelling. This was followed closely. An

MRI showed:

L4-5: A left laminectomy is demonstrated at
this level. Enhancing scar formation extends
along the left paraspinal soft tissues, across
the left laminectomy defect and into the left
spinal canal. A persistent or recurrent broad
based left paracentral HNP is demonstrated.
The combination of findings again results in
significant left lateral recess and moderate
left foraminal stenosis.

L5-S1: A left laminectomy is demonstrated at
this level. Enhancing scar formation extends
along the left paraspinal soft tissues, across
the left laminectomy defect and into the left
spinal canal. A persistent or recurrent broad
based left paracentral HNP is demonstrated.
The combination of findings again results in
significant left lateral recess and moderate
left foraminal stenosis.

Impressions: L4-5 and L5-S1 post op left
laminectomies with residual or recurrent left
paracentral HNPs and enhancing soft tissue
material along the left lateral margins of the
spinal canal and throughout the left lateral
recesses and surrounding the involved left L5
and left S1 nerve roots. Depending upon how
recent the previous surgery was these findings
may represent normal variant post operative
changes or perineural fibrosis. Clinical
correlation will be of value.

The claimant returned to Dr. Thomas on June
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25, 2015. Dr. Thomas noted the recurrent herniations.

They planned a round of steroid medication, and if that

did not improve his condition, a fusion could be

necessary. On July 22, 2015, Dr. Thomas stated that,

because the herniations were not large, they would try

to avoid a second surgery. Epidural steroid injections

were planned. The first was performed at L4-5 on August

18, 2015. The second was performed at L5-S1 on September

15, 2015.

The claimant returned to Dr. Thomas on

September 30, 2015, with no improvement. A myelogram was

planned. 

Dr. Thomas’ treatment was reviewed by the

Medical Review Institute on August 26, 2015. The

reviewing physician stated:

It cannot be concluded with a reasonable
degree of medical certainty that any of the
MRI findings are related to the 12/9/13 work
injury. It is not possible without the
presence of an MRI prior to the injury to
ascribe the herniations to the injury itself.
Furthermore, the ED visit’s documentation that
the patient complained of pain of only 1 day’s
duration on 12/15/13 contradicts the 12/9/13
injury hypothesis. 

...

Given the patient’s long standing pain and
equivocal complaints, exam, and imaging
findings, as well as the undocumented attempt
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at therapy, the tobacco use, mental health
issue, and the lack of localizing injections
beyond the single non-localizing ESI done a
year earlier, a further course of concerted
nonoperative therapy was warranted. As such,
the procedures were not medically appropriate
at that time.

ANALYSIS

The claimant points out that the parties did

not dispute whether the medical treatment received after

Dr. Simpson’s release was reasonably necessary, nor did

they assert that Dr. Thomas’ treatment was a second

opinion. The majority erred in affirming the

Administrative Law Judge’s finding that the treatment

was not reasonably necessary or that it was in the

nature of a second opinion, because these issues were

not in dispute.

I note that Dr. Simpson did not take over the

claimant’s care on December 30, 2013, and stated that he

should return to Dr. Simon for continued treatment,

because he had nothing to offer the claimant. For some

reason, he saw the claimant a few more times, repeatedly

stating that he had no surgical solution for the

claimant. Finally he stated that he had reached maximum

medical improvement, as far as Dr. Simpson was

concerned. The claimant returned to the initial treating
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physician, as directed by Dr. Simpson, and as would be

logical, since Dr. Simon directed the claimant to a

specialist, a surgeon, who stated that he had nothing

surgical to offer the claimant. The claimant was then

referred to Dr. Thomas. Thus the claimant followed the

chain of referral. A change of physician is not a

requirement when there is a chain of referral from the

authorized treating physician. 

I also note that on December 15, 2013, a CT

scan showed protrusions at L4-5 and L5-S1. A few days

later, an MRI showed a herniated nucleus pulposus at L4-

5 and L5-S1, which were central and to the left. These

were shown to cause central and lateral recess stenosis

and impression upon the S1 nerve root and ventral thecal

sac. Also seen on that date was the assuredly acute

finding of the straightening of the lumbar lordosis and

muscle spasm. Dr. Simpson noted degenerative changes on

his MRI, with some central and left protrusion at L5-S1.

In February 2014, Dr. Simpson again stated

that the claimant was not a surgical candidate because

the disc at L5-S1 did not compress the thecal sac or

nerve root. A myelogram showed posterior bulging at the

level of the disc at the levels of L4/L5 and L5/S1 which
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effaced the thecal sac.

In March 2015, a new MRI showed herniated

nucleus pulposus at L4-5 and L5-S1. The findings were

essentially the same as those seen in December 2014.

Yet, unlike Dr. Simpson, who dismissed the claimant’s

new and increasing symptoms as a mere strain with

degenerative changes, Dr. Thomas stated that the

claimant’s symptoms were caused by impingement from the

herniated discs at L4-5 and L5-S1 for which surgery was

appropriate.

The Administrative Law Judge grossly misstated

the evidence, by stating that the claimant had surgery,

“despite Dr. Thomas’ concern that the symptoms did not

fit the pathology.” Dr. Thomas did state on March 25,

2015 that the claimant’s “pain does not match perfectly

with an L4-5 nerve root impingement,” and that the

possibility of a hip pathology need to be evaluated.

Once hip pathology was ruled out, Dr. Thomas reviewed

his MRI and stated that at “L4-5 and L5-S1, he has disc

bulges that are impinging on the left side that do

relate to his pain.” He recommended a decompression at

those levels. Dr. Thomas addressed and eliminated the

possibility of another cause of his pain, and he
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recommended the surgery. He did not agree to do surgery

on the claimant’s suggestion. The claimant did not

insist on surgery against Dr. Thomas’ recommendation.

The claimant underwent surgery based upon Dr. Thomas’

recommendation, which was based upon the presence of two

herniated discs with impingement of the nerve roots,

which correlated with his symptoms. 

The medical review states that causation

cannot be established within a reasonable degree of

medical certainty without an MRI prior to the injury.

This applies a standard not found in the Act. The

reviewer’s criticisms support a finding that Dr. Simpson

did not intend to take the claimant on as the treating

physician, because he did not fully explore conservative

treatment. Otherwise, the reviewer’s criticisms do not

reflect that Dr. Thomas identified the cause of the

symptoms and eliminated other causes, and that the

surgery was initially successful to relieve his

symptoms.

The claimant had new symptoms which he had

never had before, despite the presence of degenerative

change. The claimant had “acute” annular tears according

to the MRIs. He had muscle spasms seen at his first
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evaluation. He received extremely limited conservative

care for two years, with only some diagnostic scans,

very limited physical therapy and some medication. The

claimant did not receive adequate care from Dr. Simpson,

because Dr. Simpson did not intend to take on his

treatment in the first place, as evidenced by his

instruction to return to Dr. Simon. His efforts for the

claimant were limited and cannot be described as the

evaluation and treatment of the physician responsible

for the claimant’s injury. The claimant’s recurrent

herniations do not show that the surgery was

unreasonable. No surgery is guaranteed to be effective,

and the claimant had these correctable conditions for

two years. Initially, the surgery was effective, and it

was a recurrent herniation, not a failure of the surgery

that caused the symptoms to return.

I would award the claimant additional medical

benefits including the treatment of record on referral

by Dr. Simon, which includes the treatment by the

emergency room, Dr. Simon, Dr. Simpson and Dr. Thomas. I

would also award continued care by Dr. Thomas.

The claimant is also entitled to temporary

total disability benefits, because he has not yet
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reached his maximum medical improvement and because he

has not been able to return to work, according to every

physician treating him.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


