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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed January 14, 2016.  The administrative law

judge found that the claimant failed to prove she was

entitled to temporary total disability benefits.  After

reviewing the entire record de novo, the Full Commission

finds that the claimant proved she was entitled to

additional temporary total disability benefits.  

I.  HISTORY

Myra Jones, now age 43, testified that she began

working for the respondent-employer, M&M Transport, in
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March 2011.  Ms. Jones testified that she drove a van

for the respondents.  The respondents stipulated that

“the employer-employee relationship existed on May 28,

2015, the date of injury.”  The claimant testified that

she was involved in a work-related motor vehicle

accident that day.  The claimant testified that she

sustained injuries to the left side of her body “from my

upper down.”  The claimant agreed on cross-examination

that she sustained a burn-type injury to her right hand

as a result of the accident.  The claimant agreed on

cross-examination that she also sustained injuries to

her mouth and left ankle.    

According to the record, the claimant received

emergency treatment on May 28, 2015:  “Patient is a 42-

year-old female who was a restrained driver in a vehicle

that receded (sic) driver side impact.  Airbag did

employ.  Patient is complaining of low back pain, right

hand pain, left foot pain and right upper lip pain.”   

A CT of the claimant’s brain was taken on May 28,

2015 with the impression, “No acute intracranial

finding.”  A CT of the claimant’s cervical spine was

taken on May 28, 2015 with the impression, “1. 

Characteristic degenerative disc disease identified at
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the C6-C7 disc level.  2.  Otherwise unremarkable.”  An

x-ray of the claimant’s lumbar spine on May 28, 2015

showed  “Normal two-view lumbar spine.”  An x-ray of the

claimant’s right hand on May 28, 2015 showed “Negative

right hand.”  An x-ray of the claimant’s left foot on

May 28, 2015 showed “Negative foot.”

The claimant testified that she did not return to

work for any employer following the May 28, 2015 motor

vehicle accident.  

Dr. Charles Howard began treating the claimant on

June 8, 2015: “42 y/o LBP, moderate severity, pt was

restrained driver, was struck by another hydroplaned

vehicle in Greenbrier, air bags deployed, no head

trauma, c/o LBP, dizziness, went to ED at CRMC on

5/28/15, had X-rays.”  Dr. Howard assessed “Lumbago.”    

  The claimant signed a Form AR-C, Claim For

Compensation, on or about June 9, 2015.  The information

on the Form AR-C indicated that a motor vehicle accident

occurred on May 28, 2015, that the claimant sustained

injuries to her ankle and lumbar spine, and that she was

suffering from headaches.  

The record indicates that approval was given for

physical therapy beginning June 15, 2015.  The claimant
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testified that she participated in approximately 12

physical therapy visits.  The claimant also continued

follow-up treatment with Dr. Howard.   

An MRI of the claimant’s lumbar spine was done on

June 18, 2015, with the impression, “1.  Transitional

anatomy as described above.  2.  Multilevel minimal

degenerative disc disease with no evidence for

significant disc bulge or herniation or evidence for

neural compromise at any level.”  

The claimant’s attorney wrote to the Commission on

July 1, 2015 and stated in part, “[C]ould you please

consider this correspondence, pursuant to Rule 29, as

the claimant’s formal request for a change of physician? 

She is not dissatisfied with her current physician but

he is her family physician and while his fees are being

paid, the claimant needs the care and treatment of a

neurologist for the injuries sustained in the admitted

compensable injury.”      

A Change of Physician Order was entered on

August 12, 2015:  “A change of physician is hereby

approved by the Arkansas Workers’ Compensation

Commission for Myra Jones to change from Charles Howard,

M.D. to Kenneth Rosenzweig, M.D.”
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Dr. Howard stated on August 19, 2015, “Myra Jones

was involved in a Motor Vehicle Accident on 5/28/2015. 

She was initially seen at Conway Regional Hospital in

Conway, Arkansas.  I saw Ms. Jones for the problems she

has related to this Motor Vehicle Accident on June 8,

2015.  She has been under my care since then, having

Physical Therapy for problems related to the Motor

Vehicle Accident.”  The claimant testified that she

benefitted from treatment provided by Dr. Howard.  

Dr. William Rutledge saw the claimant on August 25,

2015 and gave the following impression: “1.  Cervical

strain.  2.  Thoracic strain.  3.  Lumbar strain.  4. 

Posttraumatic headaches.  5.  Numbness and tingling,

upper extremities.  6.  Right lower extremity

radiculitis.”  Dr. Rutledge treated the claimant with

injections and medication.    

Dr. Kenneth M. Rosenzweig reported on September 1,

2015:

Ms. Jones is a 42-year-old who is a medical
supply driver.  She was involved in a motor
vehicle accident on May 28, 2015 while at
work.  She was hit head on by another car. 
She is under the care of another physician....
She reports immediate onset of neck pain and
back pain at the time of the injury.  The back
pain radiates to the right hip and down to her
knee and occasionally to the left side.  She
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reports numbness.  She is having neck pain
radiating to both arms with numbness and
tingling in both hands and fingers.  She is
complaining of frequent migraines....She wants
to discuss her hip, thigh, neck, and lower
back pain....She has had physical therapy....
She has been treated by Dr. Howard, Dr.
Rutledge, and Dr. Martinez....

The MRI of the lumbar spine reveals
transitional anatomy with no disk herniation
or neural compromise.  The CT scan of the
cervical spine reveals a degenerative disk at
C6-C7.  Otherwise, the study is unremarkable
with no fractures reported.  The CT of the
head reports no hemorrhage or mass affect. 
This is unremarkable.  Plain x-rays of the
cervical spine reveal no soft tissue swelling,
normal alignment, and no evidence of fractures
or dislocations.  The chest x-ray is reported
to be negative as well.

Dr. Rosenzweig’s impression was “Based on her

complaints of base of neck pain which appears more

myofascial.  Cervical spine strain and lumbar strain

with possible SI joint dysfunction.”  Dr. Rosenzweig

performed a trigger point injection and stated, “3. 

With respect to work status, she is not driving;

therefore it is unclear if she can get to work.  She

certainly cannot drive for her job if she is not driving

on her own.  There is no apparent contraindication for

her driving at this point.  I think she would benefit

from continued physical therapy.  There is no

contraindication for chiropractic treatment for treating
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her spine that was painful with normal diagnostics.  She

likes Dr. Martinez and would like to stay with him if

possible.”

Dr. Michael A. Martinez informed the claimant’s

attorney on September 13, 2015, “The above-named

patient, Myra Jones, entered this office on July 24,

2015 for examination and treatment of injuries she

sustained as the result of a head on collision on

highway 65....Mrs. Myra Jones was involved in a severe

head on motor vehicle crash injury, which disabled the

vehicle and required stability procedures while she was

rushed to the hospital.  Although no pathologies or

fractures are evident the nature of the accident does

lend to soft tissue trauma, which is evident with post

accident subjective indexes and physical exam data from

Dr. C. Howard and the physical therapists as well as

this office.  It is hopeful that Mrs. Jones returns to

pre-accident status, but as current intervention

protocols are measured it demonstrates that Mrs. Jones

is improving slowly but as of yet is still demonstrating

mild to moderate responses with daily living

activities.”  The claimant testified that she benefitted

from treatment provided by Dr. Martinez.    
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The claimant followed up with Dr. Rosenzweig on

September 17, 2015:

She is four months out from the injury. 
Trigger point injections helped very well. 
Her neck is not nearly as painful as it was. 
There is no real change in her low back.  She
continues to have pain when she moves a
certain way.  She has not returned to work. 
She has not started driving yet.  She has been
in physical therapy with no reports to review. 
She has been advised by her therapist to stay
in therapy for another six months even though
she goes back to work....When questioned on
why she is not driving, she expressed
essentially just anxiety riding in the car. 
She is not comfortable getting behind the
wheel.  She is afraid.  Based on these issues,
there is no physical restriction for her to
drive.  If she is not comfortable or scared
to drive based on her accident from a head-on
collision, it may be reasonable to seek mental
health support for Ms. Jones to confront her
fears of driving and get her back behind the
wheel.  She will not be able to drive
commercially until she can personally.  She is
in agreement that she would talk to someone to
help her explore what her reservations and
restrictions are....

PLAN/RECOMMENDATIONS:
1.  Physical therapy will be continued for
restoration of her motion, strength, and
endurance.  There is no indication for spinal
intervention and no surgical indication.  She
may benefit from SI joint injections if her
symptoms persist.
2.  It appears that driving is a concern with
respect to her return to work status.  She
needs mental health support for counseling and
to overcome her fears and address her
concerns.  She might benefit from
antidepressants or antianxiety treatment.  She
is in agreement to have a consultation if made
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available to her.  By this report, I am
requesting that Ms. Jones be considered for a
mental health evaluation regarding her fear to
return back to driving after her head-on motor
vehicle accident and collision.  From a
physical standpoint, she is able to return to
work unrestricted.  However, from a mental
health standpoint, regarding severe anxiety
related to driving, needs to be evaluated
prior to recommending returning to work.  She
does not appear to have any signs or symptoms
of PTSD, but due to anxiety, has not returned
to being able to drive her own personal
vehicle.

Dr. Rosenzweig’s impression on September 17, 2015

was “Cervical spine strain and lumbar strain with

possible SI joint dysfunction.”  

A pre-hearing order was filed on September 30,

2015.  The claimant contended, “We would like this case

to proceed forward with a hearing on the issue of non-

payment of TTD only.”  The respondents contended that

“all appropriate benefits have been and are being paid

with regard to this matter.  Claimant’s authorized

treating physician was Dr. Charles Howard.  There is no

medical documentation supporting TTD entitlement beyond

6/25/15, as the claimant has refused to return to Dr.

Howard for continued treatment.”    

The parties agreed to litigate the following

issues:
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1.  Temporary total disability benefits from
June 25, 2015 to a date yet to be determined.
2.  Outstanding medical bills.
3.  Fees for legal services.

Dr. Martinez stated on October 7, 2015, “The

patient has been released reaching maximum medical

improvement and will have mild residuals associated with

this injury requiring therapy and when the condition

exceeds a tolerable level.”  

Dr. Rutledge reported on October 27, 2015:

This patient suffered multiple serious
injuries in a near head-on collision in late
May.  She suffered cervical, thoracic, and
lumbar strain as well as post-traumatic
headaches and radicular symptoms in the right
lower extremity and both upper extremities. 
She has had chiropractic treatment and her
workmen’s comp carrier referred her to Dr.
Rosenzweig.  She had some additional treatment
including steroid injections.  I performed
trigger point injections of the lumbar region
and this was helpful.  At present, she feels
much better.  She continues to have some
muscle spasm in her neck with stiffness.  Her
headaches are less intense and less frequent
now.  She gets intermittent lower back pain
and stiffness, but feels she can return to
work on limited duty of some sort....She has
been released by her chiropractor.  She has
some early posttraumatic stress symptoms of
nightmares and hypervigilance when driving,
but these are improved significantly.  I
understand Dr. Rosenzweig wants [her] to see a
mental health professional and I think this
would be appropriate.  She is eager to return
to work, however, but I would suggest limited
duty with no [excessive] head turning,
certainly no lifting greater than 20-30
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pounds, and frequent breaks.  I think after
a few weeks of limited duty, she probably can
return to her former full work performance and
duty.  

Dr. Rutledge signed a Form AR-3, Physician’s

Report, on October 27, 2015 and indicated that the

claimant could return to limited work duty on

October 28, 2015.  

A paralegal for the respondents’ attorney informed

the claimant’s attorney on November 12, 2015, “I’ve

scheduled the claimant’s psychological evaluation with

Dr. Judy White-Johnson for December 15th at 9:00 a.m....

Please notify your client of the appointment.”    

A hearing was held on December 7, 2015.  At that

time, the respondents contended that the claimant had

not proven she sustained a compensable mental injury or

illness.  The respondents asserted that the claimant’s

entitlement to temporary total disability benefits was

“based on a potential anxiety or other type of mental

injury that has not been established.”

The claimant agreed on cross-examination that the

injuries to her right hand, mouth, and left ankle had

healed.  The claimant agreed on cross-examination that

she was physically able to return to work.  The claimant
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acknowledged at hearing that she was scheduled to see

Dr. White-Johnson.          

An administrative law judge filed an opinion on

January 14, 2016.  The administrative law judge found,

among other things, that the claimant failed to prove

she was entitled to temporary total disability benefits. 

The claimant appeals to the Full Commission.    

II.  ADJUDICATION

Temporary total disability is that period within

the healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). 

“Healing period” means “that period for healing of an

injury resulting from an accident.”  Ark. Code Ann. §11-

9-102(12)(Repl. 2012).  The healing period continues

until the employee is as far restored as the permanent

character of the injury will permit.  Mad Butcher, Inc.

v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  If

the underlying condition causing the disability has

become stable and nothing further in the way of

treatment will improve that condition, the healing

period has ended.  Id.  The determination of when the

healing period ends is a question of fact for the
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Commission.  Porter Seed Cleaning, Inc. v. Skinner, 1

Ark. App. 235, 615 S.W.2d 380 (1981).

An administrative law judge found in the present

matter, “3.  That the claimant has failed to prove by a

preponderance of the evidence that she is entitled to

temporary total disability from the date of May 28,

2015.”  The Full Commission does not affirm this

finding.  The parties have stipulated that the claimant

sustained a compensable injury on May 28, 2015.  The

claimant was involved in a work-related motor vehicle

accident, sustaining injuries to her mouth, right hand,

left ankle, neck, and back.  The claimant received

reasonably necessary medical treatment beginning May 28,

2015.  The claimant was treated conservatively, which

treatment included diagnostic testing, physical therapy,

injections, and medication.

The claimant did not return to work following the

compensable injury, and the parties’ pleadings indicate

that the claimant was initially paid temporary total

disability benefits.  The claimant contends that she is

entitled to additional temporary total disability

beginning June 25, 2015.  After the claimant was granted

a change of physician, Dr. Rosenzweig opined that the
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claimant was unable to drive.  Dr. Rosenzweig’s opinion

indicated that the claimant remained within a healing

period, because he stated on September 1, 2015 that the

claimant would benefit from additional therapy.  The

record therefore indicates that the claimant remained

within a healing period and was totally incapacitated

from earning wages as of June 25, 2015.  

Dr. Rosenzweig stated on September 17, 2015 that he

recommended “mental health support” in order to assist

the claimant in eventually returning to her driving

duties for the respondents.  The Full Commission notes

that Dr. Rosenzweig recommended this treatment while the

claimant remained within a healing period for her

compensable injuries.  The claimant does not contend

that she sustained a mental injury or illness in

accordance with Ark. Code Ann. §11-9-113 (Repl. 2012). 

Dr. Rosenzweig’s recommendations on September 17, 2015

included additional physical therapy for the claimant’s

compensable cervical and lumbar strain.  The record

before the Commission indicates that the claimant

remained within a healing period and was totally

incapacitated from earning wages as of September 17,

2015.  
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Dr. Martinez opined on October 7, 2015 that the

claimant had reached maximum medical improvement for her

compensable injuries.  The Commission has the authority

to accept or reject a medical opinion and the authority

to determine its probative value.  Poulan Weed Eater v.

Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  The

Full Commission finds in the present matter that Dr.

Martinez’s October 7, 2015 opinion is corroborated by

the record and is entitled to significant evidentiary

weight.  We find that the claimant reached the end of

her healing period no later than October 7, 2015. 

Temporary total disability benefits cannot be awarded

after a claimant’s healing period has ended.  Milligan

v. West Tree Serv., 57 Ark. App. 14, 946 S.W.2d 697

(1997).  

Based on our de novo review of the entire record,

therefore, the Full Commission finds that the claimant

proved she was entitled to additional temporary total

disability benefits from June 25, 2015 through

October 7, 2015.  The claimant’s attorney is entitled to

fees for legal services in accordance with Ark. Code

Ann. §11-9-715(a)(Repl. 2012).  For prevailing on appeal

to the Full Commission, the claimant’s attorney is
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entitled to an additional fee of five hundred dollars

($500), pursuant to Ark. Code Ann. §11-9-715(b)(Repl.

2012).

IT IS SO ORDERED.     

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the claimant is entitled to

temporary total disability benefits from June 25, 2015,

through October 7, 2015.  Based upon my de novo review

of the record, without giving the benefit of the doubt

to either party, I find that the claimant has failed to

meet her burden of proof.  

Temporary total disability is that period

within the healing period in which an employee suffers a

total incapacity to earn wages. K II Constr. Co. v.
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Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002); Ark.

State Hwy. Trans Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).  Without an initial finding of

compensability, a claimant cannot be awarded temporary

total disability benefits or additional medical

treatment.  See, Ark. Code Ann. §11-9-102(4)(D)(Supp.

2005). Although objective medical findings are not

directly necessary for the Commission to award temporary

total disability benefits, such findings are required

for the underlying injury to be compensable. Williams v.

Prostaff Temporaries, 64 Ark. App. 128, 979 S.W.2d 911

(1998), aff’d, Williams v. Prostaff Temporaries, 336

Ark. 510, 988 S.W.2d 1 (1999). When an injured employee

is totally incapacitated from earning wages and remains

in his/her healing period, he is entitled to temporary

total disability. Id.  

The healing period is statutorily defined as

that period for healing of an injury resulting from an

accident. Dallas County Hosp. v. Daniels, 74 Ark. App.

177, 47 S.W.3d 283 (2001). The healing period ends when

the employee is as far restored as the permanent nature

of his/her injury will permit, and if the underlying

condition causing the disability has become stable and
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if nothing in the way of treatment will improve that

condition, the healing period has ended. Crabtree,

supra; Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628

S.W.2d 582 (1982). The question of when the healing

period has ended is a factual determination for the

Commission. Arkansas Highway & Trans. Dept. v.

McWilliams, 41 Ark. App. 1, 846 S.W.2d 670 (1993); Mad

Butcher, supra.

The persistence of pain may not, in and of

itself, prevent a finding that the healing period is

over provided that the underlying condition has

stabilized. McWilliams, supra; Mad Butcher, supra.

Conversely, the healing period has not ended so long as

treatment is administered for the healing and

alleviation of the condition. McWilliams, supra; J.A.

Riggs Tractor v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d

51 (1990).

The majority correctly states that the

claimant does not contend that she sustained a mental

injury or illness in accordance with A.C.A. § 11-9-113

(Repl. 2012).

First and foremost, to be entitled to

temporary total disability benefits a claimant must have
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sustained a compensable injury. Ark. Code Ann. §11-9-

102(4)(F)(i)(Repl. 2012). In the present claim, it is

undisputed that the claimant sustained compensable

injuries to her mouth, right hand, left ankle, and

lumbar spine. Moreover, the record clearly indicates

that the claimant was not removed from work by her

treating physicians as a result of any of these

injuries.  The majority finds that Dr. Rosenzweig

recommended additional physical therapy for the

claimant’s  back injury; however, he did not remove her

from work. In fact, after examining the claimant on

September 17, 2015, Dr. Rosenzweig unequivocally stated

“From a physical standpoint, she is able to return to

work unrestricted.” Accordingly, although the claimant

may have remained in her healing period after June 25,

2015, the record fails to support a finding that she was

totally incapacitated from earning wages after this date

as a result of her compensable mouth, hand, ankle and

back injuries as no physician ever removed her from

work.

The only recommended treatment which Dr.

Rosenzweig has opined that the claimant requires in

order to return to work is a mental health evaluation. 
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As noted above, the claimant has not made a claim for a

mental injury or illness.  Therefore, a recommendation

to remain off work for a mental illness or injury cannot

support an award of temporary total disability for the

claimant’s admittedly compensable injuries.  

As I find that the claimant has failed to

prove by a preponderance of the evidence that she was

ever totally incapacitated from earning wages as a

result of her compensable mouth, hand, ankle or back

injuries after June 25, 2015, I find that she has failed

to prove entitlement to additional temporary total

disability benefits.  Therefore, I must dissent. 

KAREN H. McKINNEY, Commissioner


