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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G409626 
  

HATTIE JOHNSON, EMPLOYEE                         C L A I M A NT

PHILLIPS COUNTY DEVELOPMENT CENTER, 
EMPLOYER                               RESPONDENT

WESCO INSURANCE COMPANY,
INSURANCE CARRIER/TPA                      RESPONDENT

OPINION FILED OCTOBER 12, 2016

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE M. SCOTT WILLHITE,
Attorney at Law, JONESBORO, Arkansas.

Respondents represented by the HONORABLE WILLIAM C.
FRYE, Attorney at Law, NORTH LITTLE ROCK, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed March 2, 2016.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship
existed amongst the parties on August 27,
2014, at which time the claimant was
earning sufficient wages to entitle her
to a compensation rate of $234.00, in the
event this claim is found to be
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compensable. Some expenses have been paid
by Blue Cross Blue Shield.

2. The claimant has failed to prove by a
preponderance of the credible evidence
that she sustained a compensable injury,
caused by a specific incident, arising
out of and in the course of her
employment which produced physical bodily
harm, supported by objective findings,
requiring medical treatment or producing
disability, pursuant to Ark. Code Ann.
§11-9-102.

3. If they have not already done so, the
respondents are directed to pay the court
reporter, Celia Jamison’s, fees and
expenses within thirty (30) days of
receipt of the bill.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the March 2, 2016

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 
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IT IS SO ORDERED.

                               
SCOTTY DALE DOUTHIT, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant failed to establish by the preponderance of

the evidence that she had a compensable injury. 

The issue in this appeal is whether the

claimant established by a preponderance of the evidence

that the left shoulder injury she suffered was caused by

a specific incident and is identifiable by time and

place of occurrence.  Under the facts of this case, I

would find that the elements for establishing that a

compensable injury has occurred have been satisfied. 

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the
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course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997). 

The claimant injured her left shoulder at work

on August 27, 2014 when attempting to put a heavy gate

back on track.  The claimant did not immediately

experience pain when lifting the gate but began to

experience significant symptoms later that same evening. 

Initially, the claimant believed her symptoms were

related to her prior heart condition and made an

appointment to see her cardiologist.  The claimant saw

her cardiologist on September 22, 2014 and was

instructed to follow up with an orthopedic physician

regarding her complaints.  An orthopedist, Dr. Thomas

Bailey, saw the claimant on October 29, 2014 and

assessed the claimant as having a sprain or strain of

the left shoulder and upper arm.  Dr. Bailey’s medical
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note states that the case is a workers’ compensation

claim and that her rotator cuff should be checked.

After assessing the claimant, Dr. Bailey

ordered an MRI for her.  The results of the MRI revealed

joint effusions, an impingement due to narrowing of the

acromial humeral interval, as well as tears of the

suprapinatus tendon and infraspinatus.  Following this

test result the claimant was taken off work.  Dr. Bailey

signed a form indicating that in his opinion, to a

reasonable degree of medical certainty, the claimant’s

shoulder injury resulted from the August 27, 2014 work

accident.

In finding that the claimant failed to meet

her burden of proof the ALJ stated:

If the lifting incident cause[d] a
tear in her rotator cuff, I would
have expected the claimant to
experience pain while lifting, not
later that evening.  It was only
after her diagnosis of a rotator
cuff tear that she related the
symptoms to an injury at work.  The
claimant was familiar with the
procedure to report workers’
compensation claims, but did not
notify her supervisor.

This conclusion was reached despite the fact

that the only expert opinion offered in this matter

stated the contrary.  It is clear from these statements

that the ALJ did not find the claimant to be a credible
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witness. However, the testimony of the other witnesses

and the medical evidence support the claimant’s

testimony.

The claimant testified that prior to August

27, 2014 she would experience a flutter in her chest and

numbness in her arm but it would come and go quickly. 

Because her family had a history of cardiac problems,

the claimant attributed these symptoms to a possible

problem with her heart.  However, after learning from

the cardiologist that her heart was fine and later

discovering that she had a torn rotator cuff, the

claimant was able to trace the injury back to August 27,

2014, the date she lifted the gate at work.  The

claimant testified, “that’s the only thing that could’ve

caused this, what I’m having now because I don’t have

strenuous things to do.”

Although the claimant previously experienced

problems with her left shoulder and arm she offered

credible testimony that in the past the symptoms of pain

and numbness would come and go quickly, whereas the

symptoms following the work-related incident were a

consistent, ongoing throbbing that she couldn’t get rid

of.  The claimant’s testimony that the pain and numbness

she was experiencing after this injury was different is

supported by the objective findings of a rotator cuff
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tear shown by the MRI.

Additionally, the respondent’s Executive

Director, Linda Patterson, testified that she was in

charge of the personnel file for the claimant. 

According to Ms. Patterson, there was nothing in the

claimant’s file to indicate that she was having trouble

lifting or that she needed accommodations for a shoulder

injury.  However, after the work accident on August 27,

2014 the claimant took medical documentation to Ms.

Patterson which first restricted her from working and

later additional notes which required specific lifting

restrictions due to the left shoulder injury.

The testimony of the respondent’s witness,

Catherine Carter, also supports the claimant’s

testimony.  In her testimony, Ms. Carter confirmed that

the gate at the work facility would come off track. 

Carter also confirmed that the claimant mentioned to her

that she had to put the gate back on the track sometime

in 2014.  Ms. Carter also testified that in 2014 the

claimant mentioned to her that she was having problems

with her shoulder.  Finally, when asked if she had ever

known the claimant to be untruthful, she stated that she

was not aware of any time the claimant had been

untruthful to her.

There was no evidence or testimony offered
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that would cause me to question the claimant’s veracity

and disregard the expert opinion of Dr. Bailey. 

Therefore, I believe the claimant has established by a

preponderance of the evidence that she sustained a

compensable injury and I would award the claimant

benefits for her medical treatment. 

For the foregoing reasons, I must dissent from

the majority opinion.

                               
PHILIP A. HOOD, Commissioner


