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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G407364   

KATRINKA JETT, EMPLOYEE                          C L A I M ANT

MID CONTINENT CONCRETE CO., 
EMPLOYER                               RESPONDENT

ZURICH INSURANCE COMPANY,
INSURANCE CARRIER/TPA                      RESPONDENT

OPINION FILED NOVEMBER 2, 2016

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE ERIC NEWKIRK,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed March 29, 2016.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The claimant has not proven by a
preponderance of the evidence that the
functional MRI requested is reasonable
and necessary for the treatment of her
admittedly compensable injury from August
of 2014. The claimant is not entitled to
the functional MRI recommended by Dr.
Back.
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2. The claimant has proven that the
December 2, 2014 evaluation provided by
Dr. Back was reasonable and necessary for
the treatment of her admittedly
compensable injury.  The respondents have
previously paid $150 on the $1200 bill
submitted. The respondents shall be
responsible for any remaining balance of
the $1200 bill, if any, based on the
Arkansas Workers’ Compensation medical
fee schedule.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the March 29, 2016

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
SCOTTY DALE DOUTHIT, Chairman

                               
KAREN H. McKINNEY, Commissioner
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Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion. I agree that the

treatment provided by Dr. Back was reasonable and

necessary treatment of the claimant’s compensable injury

and that the remaining balance of the $1200 bill, if

any, based on the Arkansas Workers’ Compensation medical

fee schedule should be paid by the respondent.

However, I cannot agree with the denial of

claimant’s additional medical treatment in the form of a

functional MRI.

Factual & Medical Background

The claimant worked for the respondent as a

driver of a concrete mixer truck.  On August 18, 2014

the claimant was driving a company truck that did not

have a working air conditioner.  She was out on a job

that day that took longer than usual.  She was in the

sun, got hot and noticed that she began making small

mistakes.  The claimant testified that she had a feeling

similar to intoxication.  

The claimant was initially treated at

Occupational Health Clinic.  When she was seen by the
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physician she was experiencing confusion and an

intoxicated feeling.  The claimant was given Gatorade

that day.  When the claimant went back to the doctor’s

office three days later she was given IV fluids due to

her abnormal labs.  

The claimant returned to work for three days

in a truck that had air conditioning but continued to

have symptoms.  After working for three days, the

claimant returned to the doctor to have the labs

repeated.  The claimant’s labs were still abnormal. 

Following this examination, the claimant was restricted

from driving and put on light duty for three weeks.

The claimant testified that she continued to

have nausea, dry heaves, and headaches after the injury. 

Because the claimant was having trouble performing even

the light duty tasks she took leave for three months. 

The claimant was terminated in June 2015.

The claimant was referred to Dr. Richard Back,

PhD, by Dan Nicholas, a Physician’s Assistant with

Occupational Health Clinic to be evaluated for cognitive

impairment.  Dr. Back is a neuropsychologist who

recommended that the claimant undergo a functional MRI. 

However, the respondents denied coverage for this test.

Subsequent to seeing Dr. Back, the claimant
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was seen by Dr. Michael Morse at Neurological

Associates.  Dr. Morse assessed the claimant because she

was experiencing headaches.  Dr. Morse’s February 4,

2016 report stated, “I don’t find any evidence of

significant hyperthermia.  I would get a second opinion

for Neuropsych eval as this should not have caused he

significant deficits on her Neuropsych eval.  MR [sic]

and exam are normal.  Would keep on current restrictions

until 2nd opinion obtained. Will see back if issues are

not clear.”

Following Dr. Morse’s assessment, Mr. Nicholas

referred the claimant to Dr. Judy White-Johnson for a

second opinion.  Dr. White-Johnson stated: 

[t]he pattern of these findings
indicates during testing she was not
consistently exerting her best
effort on the cognitive task and was
portraying herself as more
cognitively impaired than is
actually the case. ... Her over-
heating in August does not show any
current cognitive sequela related to
the incident.  There was no loss of
consciousness and no retrograde or
anterograde amnesia.  Brain imaging
was normal with the exception of
meningioma as described above.  Any
cognitive impairment would have been
at most very mild and transient. 
Test behavior, test findings, and
interview data are not consistent
with cognitive impairment.  This
incident would not have caused
significant deficits on a
neuropsychological evaluation
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especially four months (December
2014) and seven months (March 2015)
post-event.

Ms. Jett’s complaints of reading,
math and writing difficulties are
especially suspect.  These over-
learned highly practiced skills are
extremely resistant to any type of
brain injury.  Deficits in these
skills are extremely unusual and
strongly suggestive of non-credible
and malingered/motivational issues
primarily secondary or primary gain.
...

In summary, the pattern of these
findings is not consistent with
traumatic brain injury or cognitive
impairment.

Dr. Morse determined that the claimant had

reached MMI on March 25, 2015.  According to Dr. Morse’s

records, the claimant had no impairment and “she is

malingering and it may be unsafe for her to drive a

cement truck from that standpoint.  It will be up to her

employer to determine what she can safely do.  There is

no objective evidence of a brain injury.”

Next, the claimant saw Dr. Stephen Gemmell,

PhD for an assessment. Dr. Gemmell’s report indicated:

She provided consistently good
effort throughout the test session,
and her performance across a measure
of effort/malingering (e.g. TOMM)
was well within normal limits.

...
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There was evidence of some
fluctuating difficulty with select
areas of mental processing speed and
divided attention, as well as one
example of severe impairment with a
rather basic word reading task. 
Whether or not these limitations on
formal assessment are directly
related to the incident on 8/18/14
is unclear from this exam. 
Nonetheless, given the subjective
symptoms being reported by the
patient, combined with the findings
gathered from today’s evaluation,
there is some reason for possible
concern regarding this patient’s
safety with respect to engaging in
potentially dangerous activities
such as driving and/or using
potentially dangerous machinery.

Entitlement to Additional Medical Treatment

Under Arkansas workers’ compensation law,

employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries. Ark Code Ann. Sec. 11-9-508(a)(Supp. 2005).

Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120

S.W.3d 153 (2003). What constitutes reasonable and

necessary medical treatment is a question of fact for

the Commission. Wackenhut Corp. v. Jones, 73 Ark. App.

158, 40 S.W.3d 333 (2001). Reasonable and necessary

medical services may include those necessary to

accurately diagnose the nature and extent of the

compensable injury; to reduce or alleviate symptoms

resulting from the compensable injury; to maintain the
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level of healing achieved; or to prevent further

deterioration of the damage produced by the compensable

injury. Jordan v. Tyson Foods, Inc., 51 Ark. App. 100,

911 S.W.2d 593 (1995).  

A claimant does not have to support a

continued need for medical treatment with objective

findings. Chamber Door Industries, Inc. v. Graham, 59

Ark. App. 224, 956 S.W.2d 196 (1997). A causal

connection is established when the compensable injury is

found to be “a factor” in the resulting need for medical

treatment, even though the compensable injury is not the

major cause of the disability or need for treatment.

Williams v. L&W Janitorial, Inc., 85 Ark. App. 1, 145

S.W.3d 383 (2004). 

The claimant was being treated by Dr. Richard

Back, a neuropsychologist.  Dr. Back recommended the

claimant undergo a functional MRI.  In his December 2,

2014 evaluation, Dr. Back concluded that the claimant’s

symptoms were consistent with heat stroke.  In his

expert opinion he stated:

Current results from the
neuropsychological evaluation find
approximately the same scatter, i.e.
a modest discrepancy between verbal
and perceptual skills.  Currently,
however, Working Memory and
Processing Speed are significantly
diminished.  Delayed Recall, for
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both Visual (14th percentile) and
Auditory (42nd percentile) data, are
also significantly impaired in view
of premorbid skill levels (at the
90th percentile).  Fine motor skills
are severely impaired, bilaterally. 
Executive function is also impaired
as indicated on Letter Fluency and
Trails B.  In short, Ms. Jett’s test
results are consistent with the
impairment seen in patients who have
suffered heat stroke.

There was evidence presented in the form of an

opinion from Judy White-Johnson, PhD, that indicated

that the claimant was malingering.  The ALJ relied upon

this opinion in reaching her conclusion that the

claimant was not entitled to additional treatment. 

However, in response to White-Johnson’s opinion, Dr.

Back stated in his opinion letter dated May 12, 2015:

First of all, in her “IME” in Little
Rock, Judy White Johnson, PhD,
claimed Ms. Jett malingered.  This
prompted Dr. Michael Morse to
terminate her Workers’ Comp
immediately.  Dr. Johnson did not
provide any scores in her report
from specific tests on which she
based her conclusion.  Ms. Jett
passed the malingering test I gave
her, as she also did for Dr. Gimmel
[sic].  Dr. Johnson also failed to
respond to my request for raw scores
on her neuropsychological exam of
Ms. Jett.

Clearly, both Dr. Gemmell and Dr. Back agreed

that the claimant was not malingering and did not agree

with Dr. White-Johnson.  Also, the opinion of
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malingering was based on a normal MRI, which, according

to Dr. Back, was not worth much.  Dr. Back stated that a

functional MRI is the medical technique of choice

because it will show chemical and electrical

dysfunctions of the brain, not only structural

abnormalities:

Anyway, Dr. Morse based part of his
opinion on a normal MRI done on Ms.
Jett.  MRIs are not worth much.  For
example, one will not show acute
alcohol intoxication, so how will it
be sensitive enough to detect
dysfunction secondary to heat
stroke?

A functional MRI is the best option for

determining what the next treatment should be, and what

treatment would be the most effective for the claimant’s

specific problems.  Dr. Back has opined that a

functional MRI is necessary to determine the extent of

the damage from the work injury and the nature of the

resulting treatment.  

Based on the opinion of Dr. Back, a functional

MRI is reasonable and necessary treatment that is

causally connected to the claimant’s compensable injury. 

Therefore, I find that the claimant proved by a

preponderance of the evidence that she is entitled to

additional medical treatment in the form of a functional

MRI.
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For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

                               
PHILIP A. HOOD, Commissioner


