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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed March 24, 2016.  The administrative law

judge found that the claimant failed to prove she was

entitled to additional benefits.  After reviewing the

entire record de novo, the Full Commission reverses the

administrative law judge’s opinion.  The Full Commission

finds that the claimant proved she was entitled to

additional benefits in accordance with Ark. Code Ann.

§11-9-505(Repl. 2012).      
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I.  HISTORY

The record indicates that Christie Dawn Jennings,

now age 39, was hired by the respondents as a

Correctional Officer I on March 9, 2015.  The parties

stipulated that the claimant sustained a compensable

right knee injury on June 29, 2015.  The claimant

testified that she slipped on a wet floor and twisted

her right knee.  Dr. James Jacobs’ assessment on

June 29, 2015 was “1.  Knee injury.  2.  Sprain of right

knee.”  Dr. Jacobs wrote that the claimant was “unable

to work.”  The parties stipulated that the respondents

paid temporary total disability benefits beginning

June 30, 2015.

An MRI of the claimant’s right knee was taken on

July 1, 2013, with the conclusion, “1.  There is edema

surrounding the superficial MCL, suggesting a grade I

sprain.  2.  Patellofemoral and medial femortibial

compartment chondromalacia.  3.  Small knee joint

effusion.”  

The claimant followed up with Dr. Jacobs on July 6,

2015, and Dr. Jacobs kept the claimant off work.  Dr.

Jacobs’ assessment on July 13, 2015 was “1.  Sprain of

right knee....Notes: Wear knee brace, Return To Work
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7/14/15.”  The parties stipulated that the respondents

paid temporary total disability benefits through

July 13, 2015. 

The claimant testified that she returned to

restricted work for the respondents.  The claimant

testified that she performed restricted work duties for

one month before being released back to full duty.  The

claimant testified that she was able to return to work

until August 5, 2015 and that she thereafter sought

additional medical treatment.  The parties stipulated

that the respondents reinstated temporary total

disability benefits beginning August 6, 2015. 

Dr. Teresa K. Williams’ assessment on August 7,

2015 was “Knee joint pain.”  Dr. Williams planned an

injection and physical therapy.  Dr. Williams returned

the claimant to “Regular duties and/or activities” on

August 14, 2015.    

Dr. Spencer H. Guinn examined the claimant on

August 26, 2015:

She is being seen in consultation at the
request of Dr. Jacobs for a right knee injury.
She works at the prison in Marianna.  About
6 weeks ago, she slipped in water at work
twisting her right knee.  She states that she
felt a pop....They had her, initially, at sit
down duty at work, but she states that now
they don’t have any sit down work for her
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available.  She is in, as what she describes
as, a short brace with some hinges, but she
states that it is not stable enough.  She has
not done any PT....

She is obese.  Walks with a limp....Her MRI
was personally reviewed.  She had a grade I
MCL.  

Dr. Guinn assessed “Grade I MCL.  PLAN: I am going

to switch her over to a true MCL brace to wear during

the day.  I am going to send her to PT 3 x week plus

daily home program.  Sitting duty at work.  I will see

her back in about 6 weeks with therapy report.”  

Dr. Guinn stated on August 26, 2015, “The above

named individual is under my medical care and may return

to work on 08/27/15 with restrictions of sitting duty

only.  Patient has return appointment on 10/09/15.”

The parties stipulated that the respondents 

terminated the claimant’s employment on August 31, 2015. 

A Warden with the Arkansas Department of Correction

corresponded with the claimant on that date:

As you know, the Family Medical and Leave Act
allows “eligible” employees to take job
protected, unpaid leave or to substitute
appropriate leave for up to a total of 12
weeks.  Because you are not an eligible
employee, you were not approved and therefore
do not have the umbrella of job protection or
restoration as defined by FMLA....

Therefore, your employment with the Arkansas
Department of Correction is being terminated
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effective August 31, 2015.  Upon recovery and
being able to perform all the essential job
functions of your position, or the essential
job functions for the position you apply for
and no other disqualifying employment
requirements, you will be considered for
rehire.  

Due to you being on your initial one year
probationary period, you do not have access to
the grievance procedure to appeal my decision.
All state issued property must be returned to
ADC/Admin East, Human Resource, Pine Bluff,
AR.

Although the claimant’s employment was terminated,

the parties stipulated that the respondents continued to

pay temporary total disability benefits until

November 8, 2015.  Dr. Guinn stated on November 9, 2015,

“The above named individual is under my medical care and

may return to work to full duty....She is at MMI.  I am

going to give her a full release for work.  She has a 0

PPD.”  The parties stipulated that the claimant “was

released to full duty on November 9, 2015.”

Counsel for the claimant corresponded with the

respondents’ attorney on November 12, 2015:

It is my understanding that Claimant, Christie
Jennings, has this week been released by her
treating physician to return to work without
any restrictions.  As such, I am hereby making
a demand that her employment with the Arkansas
Department of Corrections be reinstated
immediately.  In addition, we must insist that
her employment pick up where it left off in
regards to her probationary period and all
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benefits to which she had previously accrued.
In other words, she should be reinstated with
the same position, pay, seniority, and
progress in regards to her probationary period
as if her employment had never been terminated
in the first place.  Enclosed for your
convenience is a copy of her termination
letter from Warden Lay dated August 31, 2015.

Please advise as soon as possible whether
your client will meet our demands as outlined
in this letter.  It should be noted that her
reinstatement should be done without causing
her any prejudice as a result of her
termination which was the result of a work
related injury.    

A pre-hearing order was filed on February 3, 2016. 

The claimant contended that “as a result of her admitted

injury she was initially taken off work by her treating

physician through July 13, 2015, for which benefits were

paid.  After returning to full-duty work on July 14,

2015, the claimant was subsequently placed on light duty

employment by her treating orthopedic surgeon, Dr.

Guinn.  The employer subsequently informed the claimant

that no light duty work was available during the time

the claimant was receiving medical treatment, including

physical therapy, in an effort to obtain a full release

to return to work.  However, the claimant was terminated

by letter dated August 31, 2015 for missing too many

days from work.  After being released to return to work

full duty on November 9, 2015, the employer refused to
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reinstate the claimant to her previous employment

position.  The claimant contends that she is entitled to

additional compensation for the period beginning

November 9, 2015 and continuing through the present

pursuant to Ark. Code Ann. §11-9-505 because of the

employer’s refusal to return the claimant to work.”

The parties stipulated that the respondents “have

controverted the claimant’s entitlement to any benefits

pursuant to Ark. Code Ann. §11-9-505(a)(1).”  The

respondents contended, “The claimant is not entitled to

the difference between her temporary total disability

benefits and her average weekly wages lost.  The

claimant is not entitled to any compensation pursuant to

Ark. Code Ann. §11-9-505(a)(1) because the claimant is

not receiving nor has she received any benefits during a

period of refusal to return her to work.  The

respondents contend that the claimant began her

employment on March 9, 2015 and was still on probation

on June 29, 2015 when she sustained her compensable

injury, a knee strain.  The claimant was paid temporary

total disability during her healing period while her

restrictions could not be accommodated and she was not

eligible for FMLA leave at the time.  The claimant was
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terminated on August 31, 2015 when she ran out of leave

time.  The claimant is eligible for rehire; however, she

has not applied for any job that the respondents are

aware of.  The claimant has been released from treatment

and is no longer receiving any compensation benefits for

her injury.  Therefore, 11-9-505(a)(1) does not apply to

her.”  

The parties agreed to litigate the following issue: 

“Whether the claimant is entitled to benefits because of

the respondents’ refusal to return the claimant to work

pursuant to Ark. Code Ann. §11-9-505(a)(1).”

After a hearing, an administrative law judge filed

an opinion on March 24, 2016.  The administrative law

judge found that the claimant failed to prove she was

entitled to benefits pursuant to Ark. Code Ann. 11-9-

505.  The claimant appeals to the Full Commission.  

II.  ADJUDICATION

Ark. Code Ann. §11-9-505(Repl. 2012) provides, in

pertinent part:

(a)(1) Any employer who without reasonable
cause refuses to return an employee who is
injured in the course of employment to work,
where suitable employment is available within
the employee’s physical and mental 
limitations, upon order of the Workers’
Compensation Commission, and in addition to
other benefits, shall be liable to pay to the
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employee the difference between benefits
received and the average weekly wages lost
during the period of the refusal, for a period
not exceeding one (1) year.

An administrative law judge found in the present

matter, “3.  The claimant has failed to prove, by a

preponderance of the evidence, that she is entitled to

benefits pursuant to Ark. Code Ann. §11-9-505.”  The

Full Commission reviews an administrative law judge’s

decision de novo, and it is the duty of the Full

Commission to conduct its own fact-finding independent

of that done by the administrative law judge.  Crawford

v. Pace Indus., 55 Ark. App. 60, 929 S.W.2d 727 (1996). 

The Full Commission makes its own findings in accordance

with the preponderance of the evidence.  Tyson Foods,

Inc. v. Watkins, 31 Ark. App. 230, 792 S.W.2d 348

(1990).

The Full Commission finds that the claimant proved

she was entitled to additional benefits in accordance

with Ark. Code Ann. §11-9-505(Repl. 2012).  Before Ark.

Code Ann. §11-9-505(a) applies several requirements must

be met.  The employee must prove by a preponderance of

the evidence that she sustained a compensable injury;

that suitable employment which is within her physical

and mental limitations is available with the employer;
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that the employer has refused to return her to work; and

that the employer’s refusal to return her to work is

without reasonable cause.  See Torrey v. City of Fort

Smith, 55 Ark App. 226, 934 S.W.2d 237 (1996).  At a

minimum Ark. Code Ann. §11-9-505(a) requires that when

an employee who has suffered a compensable injury

attempts to re-enter the work force the employer must

attempt to facilitate the re-entry into the work force

by offering additional training to the employee, if

needed, and reclassification of positions, if necessary. 

Id.    

In the present matter, the parties stipulated that

the claimant (1) sustained a compensable injury.  The

Full Commission finds (2) that suitable employment

within the claimant’s physical and mental limitations is

available with the employer.  A Warden for the

respondents informed the claimant on August 31, 2015,

“Upon recovery and being able to perform all the

essential job functions for your position, or the

essential job functions for the position you apply for

and no other disqualifying employment requirements, you

will be considered for rehire.”  Dr. Guinn stated on

November 9, 2015 that the claimant had reached maximum
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medical improvement, and he released the claimant to

full work duty.  The claimant testified that she wanted

to return to work as a Correctional Officer for the

respondents.

The Full Commission finds (3) that the employer has

refused to return the claimant to work.  As we have

discussed, despite the claimant’s desire to return to

work for the respondents, her employment was terminated

by correspondence dated August 31, 2015.  We note that

the claimant was still within her healing period at the

time she was terminated, as the respondents continued to

pay temporary total disability benefits until

November 8, 2015.    

  Finally, the Full Commission finds, in accordance with

Torrey, supra, that (4) the respondents’ refusal to

return the claimant to work was without reasonable

cause.  Although the claimant is physically able to

resume her duties for the respondents, the respondents

have unreasonably refused to return the claimant to

work.  The respondents did not present any valid reason

why the claimant should not be returned to gainful

employment.  The respondents informed the claimant on

August 31, 2015 that she was a probationary employee and
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did not have “the umbrella of job protection” in

accordance with the Family Medical and Leave Act. 

Nevertheless, the Court has determined that an employer

is not allowed to implement a policy which circumvents

the employer’s obligations pursuant to §11-9-505(a)(1). 

See Allen v. International Paper Co., 89 Ark. App. 266,

202 S.W.3d 20 (2005).  

The respondents also contend that the claimant is

not entitled to additional benefits in accordance with

Ark. Code Ann. §11-9-505, because the claimant is not

currently receiving workers’ compensation benefits.  The

respondents cite as authority the Arkansas Supreme

Court’s holding in Davis v. Dillmeier Enters., Inc., 330

Ark. 545, 956 S.W.2d 155 (1997).  In Davis, the Supreme

Court held that the claimant in that case was not

entitled to benefits under §11-9-505 because she was no

longer receiving any compensation benefits for her

injury.  The Full Commission finds that Davis is not

applicable to the present case.  The sole issue the

Court decided in Davis was whether a claimant could sue

her employer under the Arkansas Civil Rights Act.  The

holding in Davis is not applicable to a claim for

additional workers’ compensation benefits in accordance
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with §11-9-505.  See Clayton Kidd Logging Co. v. McGee,

77 Ark. App. 226, 72 S.W.3d 557 (2002).  In the context

of a workers’ compensation case, the Commission must

adjudicate the claim in accordance with Torrey v. City

of Fort Smith.  See Clayton Kidd Logging Co., supra.    

Based on our de novo review of the entire record,

the Full Commission finds that the claimant proved she

was entitled to additional benefits in accordance with

Ark. Code Ann. §11-9-505(Repl. 2012).  The claimant was

released to return to work at full duty on November 9,

2015, but the respondents unreasonably refused to return

the claimant to work.  In accordance with the Court’s

holding in Torrey, the claimant is entitled to

continuing additional benefits beginning November 10,

2015 for a period not exceeding one year.  The benefits

received “during the period of such refusal” will be

zero to be subtracted from the average weekly wages

lost, giving the claimant the whole sum to be received

as the difference for one year.  The claimant’s attorney

is entitled to fees for legal services in accordance

with Ark. Code Ann. §11-9-715(a)(Repl. 2012).  For

prevailing on appeal to the Full Commission, the

claimant’s attorney is entitled to an additional fee of
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five hundred dollars ($500), pursuant to Ark. Code Ann.

§11-9-715(b)(Repl. 2012).

IT IS SO ORDERED.  

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

The claimant contends that she is entitled to

benefits pursuant to Ark. Code Ann. § 11-9-505(a)(1)

which provides:

Any employer who without reasonable
cause refuses to return an employee
who is injured in the course of
employment to work, where suitable
employment is available within the
employee’s physical and mental
limitations, upon order of the
Workers’ Compensation Commission,
and in addition to other benefits,
shall be liable to pay the employee
the difference between benefits
received and the average weekly wage
lost during the period of such
refusal, or for a period not
exceeding one (1) year.

In order to establish her claim for additional
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benefits under this section, the claimant has the burden

of proving that the following four requirements are met:

(1) That she sustained a compensable
injury;

(2) That suitable employment within
the claimant’s physical and mental
limitations was available with her
employer;

(3) That the employer refused to
return her to work;

(4) That the employer’s refusal to
return the claimant to work was
without reasonable cause.

See Torrey v. City of Ft. Smith, 55 Ark. App. 226,

934 S.W.2d 237 (1996).  

The claimant was released to return to full-

time duty on November 9, 2015, with no restrictions and

no permanent physical impairment.  However, the

claimant, who was still in the probationary period of

her employment with the respondent-employer at the time

of her injury, was terminated on August 6, 2015, after

she ran out of leave time and was ineligible for FMLA. 

After her full medical release, the respondent-employer

advised the claimant to reapply for employment.  The

claimant failed to do so, however; instead, demanding

that she be reinstated in her former position at her

former rate of pay.  When the respondent-employer failed
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to meet the claimant’s demands, she asserted entitlement

to benefits under Ark. Code Ann. §11-9-505.   

In Davis v. Dillmeier, 330 Ark. 545, 956

S.W.2d 155 (1997), upon which the administrative law

judge relied, the primary issue revolved around a civil

rights issue and the court’s jurisdiction.  However, a

question of the claimant’s entitlement to additional

temporary total disability benefits brought Ark. Code

Ann. §11-9-505 into play in the case.  Regarding this

issue, the Court found that the facts did not describe a

situation where the employer had refused to return the

claimant to work.  The claimant had, in fact, been

returned to light duty in a position that accommodated

her transient disabilities.  Furthermore, Davis was paid

temporary total disability benefits for those times

during her healing period that she was unable to work.  

I find the facts in Davis v. Dillmeier, supra,

are analogous to the present claim.  Here, the claimant

was a probationary employee at the time of her injury

who violated the terms of her conditional employment by

missing too much time from work, and was thus

terminated.  As Ark. Code Ann. §11-9-505(b)(c) states

that this section of our statute shall not be construed
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as creating an exception to the common law regarding

employment at will, I find that the respondent-employer

was well within its right to terminate the claimant’s

employment due to her violation of conditional

employment.  Notwithstanding her termination, however,

the claimant was provided with light-duty within her

restrictions for those times during her healing period

when she was able to work, and with temporary total

disability benefits during those times that she was not. 

Furthermore, the claimant was advised that she should

reapply for employment once her healing period had

ended, which she failed to do.  These facts invalidate

the majority’s finding that the respondent-employer

refused to return the claimant to work without

reasonable cause.  Rather, the preponderance of the

evidence shows that the respondent-employer provided the

claimant employment during those times that she could

work, appropriate benefits during those times that she

could not work, and that she was offered the opportunity

to reapply for a position with the respondent-employer

after her full medical release.  Clearly, by failing to

reapply for employment, it was the claimant’s choice not

to pursue further employment with the respondent-
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employer versus any unreasonable failure or refusal by

the respondent-employer to return the claimant to work.  

 The majority has found that the administrative

law judge’s reliance on Davis v. Dillmeier, supra, is

misplaced and that Torrey, supra, is controlling here. 

The majority’s reasoning is fatally flawed, however, in

that while it is true that the primary issue in Davis,

supra, was that of a civil rights issue, this does not

patently negate the Supreme Court holding in Davis v.

Dillmeier, supra, that the claimant was not entitled to

benefits pursuant to Ark. Code Ann. §11-9-505 because

she was no longer receiving compensation benefits.  Such

reasoning by the majority concerning Davis v. Dillmeier,

supra, in fact, defies logic in that the issue of

entitlement to benefits under Ark. Code Ann. §11-9-505

is precisely the issue in this claim.  Moreover, the

fact remains that the claimant here, who like the

claimant in Davis v. Dillmeier, supra, was no longer

receiving workers’ compensation benefits at the time she

alleges the respondent-employer refused to return her to

work because she had been medically cleared to return to

full, unrestricted duty with no permanent physical

impairment at that time, and was, thus, no longer
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entitled to indemnity benefits.  Furthermore, the

respondent-employer’s only requirement regarding the

claimant’s return to work was that she fill out another

application, which the claimant refused to do.  Rather,

she had her attorney draft a letter to the respondent-

employer demanding that she be restored to her original

position at the same rate of pay as she received at the

time of her compensable knee strain.  Here again I note

that Ark. Code Ann. §11-9-505 requires only that an

employer return an employee who is injured in the course

of employment to work, where suitable employment is

available within the employee’s physical and mental

limitations. (Emphasis added).  Nowhere does Ark. Code

Ann. §11-9-505 require that the respondent-employer

restore the injured employee to the same position at the

same rate of pay.  Furthermore, Torrey, supra, requires

only that the employer “must attempt to facilitate the

re-entry into the work force by offering additional

training to the employee, if needed, and

reclassification of positions, if necessary.”  Here, the

claimant had no permanent impairment, nor did she show

that additional training or reclassification of

positions was necessary, especially in view of the fact
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that she was demanding her old job back. 

Based upon the above and foregoing, I find

that Davis v. Dillmeier, supra, is applicable to this

claim.  Furthermore, I find that the facts in this claim

are comparable to those in Roark v. Pocahontas Nursing &

Rehab, 95 Ark. App. 176, 235 S.W.3d 527 (2006), wherein

the Court upheld the Commission’s finding that an

injured employee who was terminated for violating

company attendance policy while on light duty failed to

prove that her employer violated the provisions of Ark.

Code Ann. §11-9-505, in that there, as in the present

claim, the issue was not that the claimant was

terminated from her position, and thus deprived of the

opportunity to work; rather, the issue was whether the

respondent-employer refused to return the claimant to

work within her restrictions, without reasonable cause,

where work was available to the claimant.

In conclusion, the claimant was provided

light-duty and/or temporary total disability benefits

until the end of her healing period.  Therefore, the

claimant has failed to prove that she was denied

suitable employment within her physical and mental

limitations or any benefits due her.  Furthermore, the
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claimant was released to return to full-duty without

restrictions, and, notwithstanding that she had been

terminated due to a violation of the conditions of her

employment status, she was encouraged to return to work

by simply submitting a new application with the

respondent-employer.  The claimant, however, failed or

refused to reapply for employment with the respondent-

employer, choosing, instead, to demand her old job back

at the same rate of pay.  

Based upon the above and foregoing, it cannot

be said that the respondent-employer unreasonably

“refused to return the claimant to work” after her

medical release pursuant to her compensable knee strain. 

Rather, the claimant failed to “reapply” for employment

with the respondent-employer, which was a required step

in her returning to work after she was released at

maximum medical improvement to return to full,

unrestricted employment duties.  Therefore, I

respectfully dissent from the majority opinion reversing

the administrative law judge.

KAREN H. McKINNEY, Commissioner


