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ELVIS JAMES, EMPLOYEE                            C L A I MANT
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OF AMERICA, EMPLOYER                           R E S P O NDENT
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OPINION FILED APRIL 15, 2016

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE MARC I. BARETZ,
Attorney at Law, West Memphis, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal and claimant cross-appeals an

opinion and order of the Administrative Law Judge filed

September 30, 2015.  In said order, the Administrative

Law Judge made the following findings of fact and

conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the parties
are hereby accepted as fact.
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3. The claimant has proven, by a preponderance
of the credible evidence, that he is entitled
to wage-loss disability in the amount of
twenty percent (20%) to the
body as a whole.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the September 30, 2015 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an
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additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the

majority's opinion finding that the claimant proved by a

preponderance of the evidence he is entitled to wage-

loss in the amount of twenty percent (20%) above his

anatomical impairment rating. My carefully conducted de

novo review of this claim in its entirety reveals that

the claimant has failed to prove that he is entitled to

twenty percent (20%) wage-loss above his anatomical

impairment. 

It is undisputed that the claimant sustained a

compensable left shoulder injury on May 12, 2014, which

resulted in surgery to repair a left rotator cuff tear
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performed by orthopedic surgeon, Dr. Robert Jones.1  At

the end of his healing period, which was December 23,

2014, Dr. Jones assigned the claimant with six percent

(6%) permanent physical impairment to the body as a

whole as a result of this injury, and he released the

claimant to return to work with the following permanent

restrictions: light duty with no overhead lifting.  

Prior to reaching maximum medical improvement,

the claimant underwent a functional capacity evaluation

conducted on November 13, 2014.  Findings from this

study revealed that the claimant could perform work in

the heavy duty category of work classifications as

defined by the Department of Labor.  

At the time of his compensable injury, the

claimant worked as a mechanic for the respondent-

employer, as he had done for twenty-eight (28) years. 

Following his medical release in December of 2014, the

claimant returned to work for the respondent-employer as

“service writer.”  The claimant described his duties as

a service writer as follows:

A customer would come in and he’d
give his information, and you put
that into the computer and how he’s
paying and these customers, though,
they don’t always know who they work

1 I note that the claimant is right-hand dominant.
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for, it’s just know who they’re
driving for. You have to go get
information off the truck to find
out who really owns the truck to
know who to bill and all that stuff,
and...it was a - it was a struggle.

The claimant denied proficiency with the use

of a computer, which he stated was essential to the

service writer job.  The claimant testified that this

position was instrumental in terms of the “technicians

being paid right” since they work on commission.  The

claimant further testified that he had been in that

position one week when a new general manager, Jim

Stanley, was hired.  The claimant stated that

approximately one week thereafter, he was told that his

work was “less than satisfactory,” and Mr. Stanley

informed him that he was “no longer needed there.”

Field manager for the respondent-employer,

Steven Burns, was called to testify on behalf of the

respondents.  According to Burns, a service writer’s job

is extremely stressful, and is, perhaps, the “toughest

job in the shop.”  Mr. Burns added that this position is

even “tougher than being a mechanic” due to the mental

stress and the in-house computer operating system. 

Burns confirmed that he was told by his boss at the time

of the claimant’s medical release that the claimant

could not return to work for TA as a mechanic due to the
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restrictions imposed by Dr. Jones, and that placing the

claimant in a service writer’s position was the

company’s attempt to accommodate him with employment

within his physical restrictions.  When it was confirmed

by the claimant’s “trainer” that the claimant lacked

both the aptitude and the personality for this position,

the decision was made to terminate his employment with

regard to that position.  The claimant was assured,

however, that he would be placed in another position

that fit his restrictions should one become available;

it was simply that none were available at that time. 

With regard to compensation, the record shows that the

service writer’s position was hourly as opposed to

commission.  Therefore, the claimant earned less in this

position than he had earned as a mechanic.

The claimant testified that he applied for and

began receiving unemployment benefits following his

termination of employment with the respondent-employer. 

The claimant further admitted that he has applied for

Social Security Disability benefits, but has thus far

been denied.  The claimant testified, however, that he

feels capable of returning to work as a mechanic and

that he has, in fact, applied for such work at The Body

Shop in Parkin and BLH Repairs. 
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The claimant confirmed during deposition that

he has no intention of retiring, that his surgery was a

success, and that his left arm is now “doing good.” 

With regard to his current level of physical

functioning, the claimant agreed that he is not limited

in housework or yard work2 and that there is really

nothing that he enjoys doing that he can not do anymore. 

Further, the claimant admitted that he has applied for

other types of employment such as farm and shop work. 

At the time of the hearing of August 7, 2015,

the claimant was fifty-eight (58) years old with a high

school education and vocational training as a mechanic. 

The claimant’s work history reflects that he has worked

almost exclusively as an auto and diesel mechanic with

some experience as a farm laborer.

In the current claim, I find that after his

release to return to work in December of 2014, the

claimant was offered a position as a service writer for

the respondent-employer which was within those

restrictions given to him by Dr. Jones.  Subsequently,

the claimant accepted this position.  However, due to

his inability to adequately perform the duties of a

service writer for reasons other than his physical

2 The claimant routinely maintains one acre of land without assistance.  
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restrictions, this position was ultimately deemed

unsuitable for the claimant and he was terminated. 

However, I note that the respondent-employer was still

willing to employ the claimant; it simply had no other

light duty position available at that time.  I further

note that the service writer position paid substantially

less than the claimant was earning at the time of his

compensable injury.  Therefore, notwithstanding that the

claimant returned to work after his release by Dr.

Jones, I find that the claimant was not employed at

wages equal to or greater than his average weekly wage

at the time of the accident.  Therefore, I find that the

claimant is not barred by the provisions of Ark. Code

Ann. §11-9-522(b)(2)(Repl. 2002) from receiving wage-

loss benefits above his anatomical impairment rating.

However, I further find that the results of

the claimant’s functional capacity evaluation clearly

contradict the permanent light duty restriction assigned

to him by Dr. Jones in that the results of the

claimant’s functional capacity evaluation placed him in

the heavy category of work classification as defined by

the Department of Labor.  Having knowledge of these

findings, Dr. Jones inexplicably limited the claimant’s

available employment opportunities by restricting him to
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light duty.  But for Dr. Jones’s restrictions, the

record is clear that the respondent-employer would have

returned the claimant to work in his former capacity as

a mechanic.  I further note that the claimant himself

believes that he is physically capable of returning to

work as a mechanic, that he has applied for mechanic

positions following his release by Dr. Jones, and that

he fully intends to return to work as a mechanic as soon

as possible.  In addition, the claimant testified that

he is in no way physically limited by his shoulder

injury, and that he is, in fact, able to do anything he

could do prior to his injury.

Based upon the above and foregoing, it is

evident that the only thing preventing the claimant from

returning to work as a mechanic are the restrictions

placed on him by Dr. Jones.  Otherwise, it is clear that

the claimant has no intention of retiring, that he

believes himself capable of returning to work as a

mechanic, and that he plans to continue seeking

employment as a mechanic or in some other capacity. 

Therefore, I find that the claimant has failed to prove

that he is entitled to wage-loss above his anatomical

impairment rating, in that I find that Dr. Jones’s

restrictions comports with neither the results of the



JAMES - G404931 10

claimant’s functional capacity evaluation nor his

testimony regarding his current level of functioning or

his perception of his ability to return to work as a

mechanic.  Accordingly, I must respectfully dissent from

the majority's opinion.

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the record, I must

concur in part and dissent in part from the majority

opinion, because, while I agree that the claimant is

entitled to 20% wage loss disability, I would award much

more.

The claimant earned $752.00 per week at the

time of his injury, at $18 per hour. He worked for the

respondent-employer for twenty-eight years as a truck

mechanic. He was injured on May 12, 2014, and eventually

had a left rotator cuff repair. His healing period ended

in December 2014, and he had a 6% permanent anatomical

impairment rating. His permanent restrictions were a

twenty-pound lifting restriction with no overhead

lifting.  
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The claimant was fifty-eight years old with a

high school education. In the past twenty-eight years,

he had only performed work as a truck mechanic. 

The claimant was briefly - for two weeks -

returned to work as a service writer, at a rate of $500-

510 per week. This resulted in a 33% wage loss, for

those two weeks, at least. However, the claimant did not

have the skills to successfully perform the work, and he

was terminated. The claimant did not have the education

or paperwork and computer skills to be a service writer,

as agreed by the claimant’s supervisor and the claimant

himself. He was not allowed to return to work as a truck

mechanic, without a doctor’s clearance that he could

meet the lifting and overhead work requirements, and

even then, he would have to go through the application

process. The claimant was not given additional training

or time to learn the job, and in two weeks, he was

terminated.

The claimant attempted to find work as a

mechanic. He could not find any jobs paying $18 per

hour. He identified mechanic jobs in the $10 per hour

range. If he could obtain one of those jobs, with his

restrictions, he would have taken a reduction of near

fifty percent in wages.
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I would award the claimant 75% wage loss,

because he cannot return to work as a mechanic within

his restrictions, his ability to work in a job requiring

computer work is severely limited, he has no

transferable skills, his age is advanced, his motivation

is high, his attempts to return to work were

unsuccessful, and even if he could return to the job he

has the skills to do, he would make half of what he made

working for the respondents.

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

    
                                                       
                        PHILIP A. HOOD, Commissioner


