
NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G305469

EVA L. IZQUIERDO, EMPLOYEE  CLAIMANT

ARMSTRONG HARDWOOD FLOORING, EMPLOYER RESPONDENT

SEDGWICK CLAIMS MANAGEMENT SERVICES, INC.,
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OPINION FILED JUNE 21, 2016

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE KENNETH A. OLSEN,
Attorney at Law, Bryant, Arkansas.

Respondents represented by the HONORABLE RANDY P.
MURPHY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed December 18, 2015.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship
existed on May 14, 2012, at which time
the claimant was earning sufficient wages
to be entitled to a compensation rate of
$200.00 in the event this claim is found
to be compensable. The claimant’s group
health carrier, Blue Cross/Blue Shield,
has paid some medical expenses. The
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claimant also received short and long-
term disability benefits through
Prudential.

2. The claimant has failed to prove, by a
preponderance of the credible evidence of
record, that she sustained a gradual injury,
caused by rapid and repetitive motion arising
out of and in the course of her employment
which produced physical bodily harm, supported
by objective findings, which was the major
cause of disability or the need for medical
treatment, pursuant to Ark. Code Ann. §11-9-
102.

3. If they have not already done so, the
respondents are directed to pay the court
reporter, Celia Jamison’s, fees and expenses
within thirty (30) days of receipt of the
bill.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full
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Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority decision denying for a gradual

onset injury to the claimant’s shoulder.

In order to prevail upon a claim for a

compensable injury under Ark. Code Ann. §11-9-

102(4)(A)(ii)(a), the claimant must prove by a

preponderance of the evidence that she sustained an

injury caused by rapid repetitive motion.  The claimant

must prove internal or external harm to the body which

arose of out of and in the course of their employment

and which required medical services or resulted in

disability or death.  In addition, the claimant must

prove by a preponderance of the evidence that the injury

was the major cause of the disability or need for
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treatment.  Ark. Code Ann. Sec. 11-9-102(4)(E)(ii). 

Finally, the claimant must establish a compensable

injury by medical evidence supported by objective

findings.  Ark. Code Ann. Sec. 11-9-102(4)(D).

The majority attacked the claimant’s

credibility and the fact that her reporting was not

timely. She never stated that she had a work-related

accident. She did not have a work-related accident. That

is the whole point of a gradual onset injury. Problems

begin to develop over time, as a result of the work, and

at some point, the problems become significant enough to

demand medical treatment. It does not matter how many

times one asks the claimant if she sustained trauma or

an injury or an accident, she did not. She developed a

painful condition over time, as a result of picking up

pieces of wood, over and over and over again, for a

year. 

The claimant is not proceeding under a

specific incident claim in which her credibility as to

the occurrence of the specific incident is of paramount

importance. The claimant is proceeding under the theory

that her work caused an injury gradually. She did not

report to her doctors that she had a specific event,
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because - at the risk of being repetitive - she did not,

but she did mention the gradual nature of her symptoms

and the fact that she worked at the mill. The nature of

her work was mentioned at the very first appointment she

had after her symptoms became intolerable. 

Thus, the claimant’s reports to her medical

providers were consistent with the development of a

gradual onset injury due to her work. 

The claimant testified and the records show

that the claimant was able to work without limitation

throughout her twenty years of employment, until May

2012 when her symptoms increased to a level requiring

medical attention. In fact, the medical records show

that the claimant had some shoulder, neck and back

discomfort since 2009, but she only sought chiropractic

care in 2011, for low back pain, and shoulder and upper

extremity issues. In March 2012, she was seen for

shoulder, arm and hand complaints. Then in May 2012, she

sought treatment from her primary care physician, and

her treatment progressed from occasional chiropractic

manipulation to full blown medical evaluation and

treatment. At that time, she was no longer able to work. 

This progression from ability to disability
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and from symptoms requiring no medical attention to

symptoms requiring pharmaceutical, physical, and

surgical therapies is again fully consistent with the

gradual onset injury. 

The majority ignores the fact that the medical

evidence shows that the claimant had symptoms for which

she did not require treatment between 2009 and 2011. It

is ludicrous to expect a person working full-time in a

manual labor job to avoid muscle soreness and tendon

irritation. More than ludicrous, it is ignorant and

condescending. 

The majority has imposed standards not found

in the act. The basic statute of limitations for filing

a claim is two years. The legislature deemed appropriate

a two-year time period in which a claim could be filed.

The statute of limitations would not begin to run in

this claim any earlier than May 14, 2012, when her

disability began, and more likely even later, when the

true extent of her right shoulder injury had manifested.

See Cottage Café v. Collette, 94 Ark. App. 72, 226

S.W.3d 27 (2006); Hall's Cleaners v. Wortham, 311 Ark.

103, 842 S.W.2d 7 (1992); Donaldson v. Calvert-McBride

Printing Co., 217 Ark. 625, 232 S.W.2d 651 (1950);
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Shepard v. Easterling Constr. Co., 7 Ark. App. 192, 646

S.W.2d 37 (1983). Thus, she filed well within the

statute of limitations period, in one year. The majority

opinion effectively imposes a different standard for the

statute of limitations by requiring her to act when she

first felt a twinge in her right upper extremity,

whether it caused disability or was the manifestation of

an injury or not. 

Importantly, when the claimant did report that

she had symptoms, which she did when she reported that

she was unable to return to work and when she filled out

short and long term disability paperwork, through the

human resources employee (who did not testify), nothing

happened. No injury report was completed. This indicates

that the claimant’s approach to her condition was no

different than the employer’s, except that the approach

was financially beneficial to the employer and not to

the claimant.

There is no vagary in the claimant’s history

of injury. She reported to her medical providers that

she had a gradual onset of symptoms, with no specific

accident, and that she worked at the mill in a

repetitive job. She communicated to her employer that
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she could not work, that her right upper extremity was

injured, and that she required disability leave as a

result. She finally understood a workers’ compensation

claim should be filed in May 2013, one year from her

disability from the injury, but not the first time she

drew a connection between her work and her condition.

The claimant’s physician, Dr. Smith, who

diagnosed the claimant’s rotator cuff tear and resulting

complex regional pain syndrome, treated her shoulder and

performed surgery, opined that the injury was directly

caused by her employment at the mill. It is illogical to

ignore his opinion, because it took him a long time to

make a response.

The claimant has established that the injury

arising - gradually - out of and in the course of

employment and that the injury caused internal physical

harm, in the form of a rotator cuff tear with residual

symptoms and complex regional pain syndrome with

residual symptoms, requiring medical services and

resulting in disability.

The claimant’s injury is established by her

symptoms, objective and subjective findings on

examination, including MRI scans and surgical findings
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of rotator cuff tear and other internal damage to her

right shoulder.

The claimant worked for almost twenty years,

without symptoms or limitation. There is no evidence of

any other activity or accident or pre-existing condition

which could be contributory to the claimant’s right

shoulder injury and resulting complex regional pain

syndrome. However, she gradually developed symptoms

beginning sometime in 2009, to a degree that did not

require medical attention. In 2011, she sought some

intermittent chiropractic care for her shoulder and

other parts. In 2012, the claimant’s symptoms increased

significantly to cause her to seek formal medical

treatment and which prevented her from continuing to

work. The claimant has continued to require both

conservative and surgical treatment of her shoulder and

resulting conditions through at least the date of the

hearing. No other condition has been identified which

contributed to her right shoulder injury. Dr. Smith

stated that the claimant could not work specifically due

to her shoulder condition and that her need for

treatment was her rotator cuff injury, which was caused

by her work. The claimant proved by a preponderance of
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the evidence that the injury was the major cause of the

disability or need for treatment.  Ark. Code Ann. Sec.

11-9-102(4)(E)(ii).

The last requirement to discuss in the rapid

repetitive motion element. The standard set out in

Malone v. Texarkana Pub. Schs., 333 Ark. 343, 969 S.W.2d

644 (1988), for analyzing whether an injury is caused by

rapid repetitive motion, is a two-pronged test: (1) the

tasks must be repetitive, and (2) the repetitive motion

must be rapid. As a threshold issue, the tasks must be

repetitive, or the rapidity element is not reached.

Westside High School v. Patterson, 79 Ark. App. 281, 86

S.W.3d 412 (2002). Arguably, even repetitive tasks and

rapid work, standing alone, do not satisfy the

definition; the repetitive tasks must be completed

rapidly. Westside High School, supra.

The evidence shows that the claimant filled at

least 200 boxes with wood by hand every eight hours for

twenty years. This translates picking up pieces of wood,

one at a time, to load into a box, filling one box every

2.4 minutes. The box was as big as a conference table.

The claimant performed the motions of putting a full box

on a conveyor belt and push it down the line, then reach
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overhead to get another box, over 200 times per eight

hour shift, at least once every 2.4 minutes. She

performed the motions of picking up a piece of wood and

putting it in the box many more times than this. The

claimant performed this task for twenty years, until she

switched to a job as a “nester.” Her symptoms developed

in 2009, before she made the transfer to the nester job.

Her shoulder and other symptoms caused her to see a

chiropractor in April 2011, which was prior to or at the

time she transferred to the nester position. 

The claimant already had right shoulder

symptoms, which did not require medical treatment, for

two years, when she moved to the nester position. In

that position, she had to fill a wagon with wood. She

would pick up a piece of wood (anywhere from a few

inches long to a few feet long) with her right hand,

putting it in her left hand to review it and check for

and correct any defects, then stack it in a wagon. She

had a quota of wagons she was to fill each shift. She

stated that she was constantly picking up wood during

her eight hour shift, and that she handled each piece

for “seconds” while she inspected it and corrected it if

necessary. She performed this work for approximately a
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year, until her symptoms became so severe that she was

unable to work and required significant treatment.

The courts have found that the rapidity

requirement was satisfied where actions were performed

once every twenty seconds (Hapney v. Rheem Mfg. Co., 342

Ark. 11, 26 S.W.3d 777 (2000)), where actions were

repeated 115 to 120 times a day, every 1.5 minutes (Boyd

v. Dana Corp., 62 Ark. App. 78, 966 S.W.2d 946 (1998))

(a series of repetitive motions, performed 115 to 120

times per day separated by periods of only 1.5 minutes),

where actions were repeated every 15 seconds (High

Capacity Prods. v. Moore, 61 Ark. App. 1, 962 S.W.2d 831

(1998), where actions were repeated every twelve to

fifteen seconds (Moody v. Addison Shoe Co., 104 Ark.

App. 27, 289 S.W.3d 115 (2008), where actions were

repeated 13 times per minute (Parker v. Atlantic

Research Corp., 87 Ark. App. 145, 189 S.W.3d 449 (2004).

The claimant worked for twenty years

performing a series of tasks comprised of one set of

lifting and placing boards repeated multiple times, and

of putting a box on a belt, pushing it, and reaching

overhead. This series was repeated every 2.4 minutes,

meaning the act of lifting and placing boards was
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repeated multiple times every 2.4 minutes. The claimant

stated that the box she was filling was a large as a

conference table and that the boards were varying sizes

from a few inches to a few feet. Thus we can infer that

the claimant performed the act of lifting and placing

far more than once every 2.4 minutes. Even if the

claimant only picked up and placed two boards every 2.4

minutes, thereby repeating those specific actions every

1.2 minutes, she would have satisfied the rapid

repetitive requirement as applied in the case law, and

the record is clear that the claimant lifted and place

far more than two boards per minute.

Then the claimant performed a second job for a

year, in which she performed repetitive work, picking up

a piece of wood, inspecting it, treating it if

necessary, and then placing it in a wagon. In this job,

she handled each piece of wood for “seconds.” Thus, she

was repeating that series of actions at least 60 times

per hour, at least once a minute, which again, satisfies

the rapid repetitive requirement. 

The claimant has satisfied all the elements of

compensability in this claim, and I would award

indemnity and medical benefits. 
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For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


