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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G505760

WESLEY HUTCHINS, EMPLOYEE  CLAIMANT

AP FABRICATIONS, LLC, EMPLOYER RESPONDENT

AMERISAFE RISK SERVICES, INC.,
CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER 7, 2016

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant appeared pro se.

Respondents represented by the HONORABLE Michael E.
Ryburn, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed February 17, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship
existed on August 2, 2015, at which time
the claimant was earning sufficient wages
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to entitle him to a compensation rate of
$400.00/$300.00, in the event this claim
is found to be compensable.

2. The claimant has failed to prove by a
preponderance of the credible evidence that he
sustained a compensable injury, caused by a
specific incident, arising out of and in the
course of his employment which produced
physical bodily harm, supported by objective
findings, requiring medical treatment or
producing disability, pursuant to Ark. Code
Ann. §11-9-102.

3. The claimant was an active participant in an
assault against his supervisor.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion denying benefits for

the claimant’s injuries on August 2, 2015.

The claimant suffered injuries on August 2,

2015, when he fell on a catwalk, about six feet. The

respondents argued that he was involved in a physical

altercation at the time that he fell. The claimant did

not consider the exchange to be an altercation, but he

did state that he fell after a conversation with a

supervisor.

The statutory definition of “compensable

injury” specifically excluded injury to any active

participant in assaults or combats that, although they
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may occur in the workplace, are the result of non-

employment-related hostility or animus of one, both, or

all of the combatants, and which assault or combat

amounts to a deviation from customary duties. Ark. Code

Ann. Sec. 11-9-102(4)(B)(I). The general rule is that

injuries resulting from an assault are compensable where

the assault is causally related to the employment, but

such injuries are not compensable when the assault

arises out of purely personal reasons. Pigg v. Auto

Shack, 27 Ark. App. 42, 766 S.W.2d 36 (1989). See also

Townsend Paneling, Inc. v. Butler, 247 Ark. 818, 448

S.W.2d 347 (1969). An assault arises out of the

employment if the reason for the assault was a quarrel

having its origin in the work. See Burks v. Anthony

Timberlands, Inc., 21 Ark. App. 1, 727 S.W.2d 388

(1987); Welch’s Laundry & Cleaners v. Clark, 38 Ark.

App. 223 (1992)(fight among friends over absenteeism at

work originated in the work); Bryan v. Best

Western/Coachman’s Inn, 47 Ark. App. 75 (1994)(fight

between employee with security duties who had been

instructed that a person had no permission to enter

property and that person originated in work, despite

personal nature of person’s presence on property);



Hutchins - G505760 5

Kimbell v. Assoc. of Rehab Indus., 366 Ark. 297

(2006)(altercation arising out of conversation about an

employee’s disability benefits arose of out work). A

causal connection with the employment may be shown by

connecting with the employment the subject matter of the

dispute leading to the assault. San Antonio Shoes v.

Beaty, 28 Ark. App. 201, 771 S.W.2d 802 (1989).

A police report from August 2, 2015 states

that:

On August 2, 2015, I was dispatched to Cormier
Rice Mill due to an injury and that the
ambulance was on their way. I spoke with Larry
Stackhouse which stated that he had talked to
Wesley Hutchins about his work performance and
Mr. Hutchins then wanted to argue. Then Mr.
Hutchins went upstairs of the mill and started
arguing with Thomas J. Morgan. According to
Mr. Morgan whom stated that Mr. Hutchins came
upstairs asked what he needed to do and that’s
when Mr. Hutchins wanted to start arguing. Mr.
Hutchins then wanted to fight Mr. Morgan. Mr.
Morgan then stated that Mr. Hutchins then
picked up a fan and jumped off the catwalk
with the fan landing on top of Mr. Hutchins.
According to other witnesses that Mr. Hutchins
was arguing with Mr. Morgan and challenged him
to fight. Mr. Hutchins really doesn’t recall
what happened with this incident.

When I arrived upstairs, Mr. Hutchins was
lying on the metal floor with part of fan on
him. Mr. Hutchins was lying on the metal with
his head facing westward position and his feet
were facing eastward position. Mr. Hutchins
then was transported to DeWitt Hospital by
ambulance.
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Jeff Morgan completed a witness statement on

August 2, 2015, which stated:

I Jeff Morgan was on the second floor catwalk
when Wesley walked up to me and ask what he
needed to do. I told him to go to the ground
and sweep, pick up trash like I told him to 20
minutes before. He then told me he was a
welder. I then told him to go back down and
clean. We then had a heated altercation. He
invited me to go to the ground and settle
this. I told him find I’m right behind you. He
then grabbed the fan acted like he was going
to push it the fan at me but he turned and
jumped with the fan.

Josh Casby also completed a witness statement

on August 2, 2015, which stated:

I heard the argument going on back and forth.
Wesley told Jeff to [expletive deleted] and
some [expletives] went back and forth. Jeff
told Wesley to go to the ground and he would
follow him. Then I heard the fall and I turned
around and Wesley was laying on the second
floor.

Donald Linares completed a witness statement

on August 2, 2015, which stated:

First time the boss the other man go to boss
arguing with boss. Boss step away and said no
problem.
Second time the worker (Wesley) came at boss
being loud want to fight. The boss no want
problem. Wesley starts telling boss man to
come on, the boss man steps away Wesley puts
up fan and tries to hit the boss man. Wesley
lost his balance trying to fight boss man.

Larry Stackhouse completed a witness statement
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on August 2, 2015, which stated:

At 5:40 pm on 8-2-15, I was talking with
Wesley about his work performance. I saw him
sitting down watching others work. I tried to
tell him my assessment of his work or lack of.
He started mouthing off to me and I stated
that he has a little attitude. He then started
arguing with me threatened me. He said that if
I was a Christian that I should drop it. If I
knew what was good for me. I told him that his
finished. I called Larry Duke at 5:49 and left
a message. He is the GM at APFab. I then
called Steve Danforth, the owner and told him
the same thing. 

At 6:05 I had Wesley help me with a spout.
About 6:15pm I told him to get back to
cleaning. That’s when he went upstairs and
started arguing with Jeff.

Jason Ballard completed a witness statement on

August 2, 2015, which stated:

They had done had one argument Wesley left
then come back to argue more. Jeff ask him to
go down to ground. I didn’t hear much after
that. Wesley turned to leave went around fan
and stopped and started arguing again. Wesley
pushed the fan at Jeff. Jeff just stood there
which was in the view of what happen next. I
don’t know if he fell or jumped off plate
forms.

Wayne Hutchins completed a witness statement

on August 2, 2015, which stated:

Today installed Browing Elevator leg at
Cormier. Jeff told him to go back down Larry
Duke running over each other. Jeff chewed him
out and I told him I done got my ass chewed
Jeff told him to go down again Jeff told him
to go and that he didn’t want some one behind
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him that had been hollering at him. Doesn’t
know if he was pushed or slipped woke up next
flight down with fan on me with something
under back. 

Wesley Hutchins made a statement on August 2,

2015, which stated:

About 5:30 pm on Sunday, August 2, 2015
finished job with motors and etc on new
elevator legs and belts on whiteners
[wideners]. He was getting ready to take
spouts downstairs.

Larry asked what he was doing and Wesley said
he was getting the belts tied down. Wesley
went back down and mounted spout per Larry’s
orders. Larry told him to go clean up. Wesley
went back upstairs to get his tools and asked
Jeff if there was anything to do. He said Jeff
said go back down and clean up that he didn’t
need him up there and that Jeff said “didn’t
you just go back down.” Wesley said that he
did go back down but he was getting his butt
chewed out and he was working just as much as
everyone else. 

Wesley and Jeff were standing on platform
talking. Fan was between them; they were
walking down and he didn’t know if he tripped
or slipped. Wesley landed on a safety harness
and said that the fan landed on him.

Wesley was asked if there was any altercation
with Jeff and he said no altercation other
than Jeff telling him to get down to the
ground and Wesley didn’t consider that was an
altercation.

On August 2, 2015, the claimant was attended

by an ambulance. He was found supine on a catwalk. He

had thoracic spine pain with radiation to the neck. The
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report was that the claimant had “slipped and fell from

catwalk 4 feet to another cat walk, landing on back, pt

is laying on safety strap.” He was put in a cervical

collar and onto a spine board and carried off the

catwalk. 

At the emergency room, the claimant reported

pain from the top of his spine, left side numbness from

the hip down, chest wall pain, with some breathlessness.

He had thoracic pain, cervical pain and left leg

numbness after a four foot fall. A CT scan was

performed, with no suspicious thoracic or brain

findings, but with cervical strain and spasm and

possible cervical ligamentous injury seen. He was

prescribed a pain reliever, a muscle relaxer, and an

anti-inflammatory. The diagnosis was neck sprain or

strain.

On August 3, 2015, the claimant saw Dr. Hord,

who released him to return to work on restricted duty on

August 4, 2015. Dr. Hord wanted an MRI of his lumbar

spine. She recommended the continued use of the muscle

relaxer, anti-inflammatory and pain medication

prescribed by the emergency room.

The documentary evidence shows that the
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claimant’s superintendent lectured the claimant about

his job performance. They argued. The claimant went up

to ask another supervisor what his instructions were.

According to the documentation, the claimant was upset

that he was directed to do a clean up task instead of a

welding task, and that the two argued. The claimant

testified that he was upset that he had been criticized

by his supervisor, that he complained to the employee

and that they had a heated discussion about it. The

documentary evidence suggests that the claimant fell

when he turned to go downstairs and either stumbled over

a fan or pushed it at his supervisor. The claimant

testified that as he went to leave the second level, he

had to maneuver around a fan on the catwalk, lost his

balance and fell, along with a fan.

The entirety of the altercation was a result

of the claimant’s supervisors’ criticisms of his work

and the claimant’s reaction to those criticisms. The

documentary evidence and the claimant’s testimony shows

that the claimant had a heated discussion with his

superintendent which did not result in an injury, but

that he had a heated discussion with his supervisor,

related to the superintendent’s criticism in part and to
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the supervisor’s criticism and direction in part, which

resulted in the claimant attempting to move a fan and

falling as a result. 

Whether the claimant intended to strike or

intimidate the supervisor with the fan or to move it in

his way or whether he was upset and merely lost his

balance as he tried to maneuver around the fan, the

claimant’s injury arose out of his employment. There is

a causal connection with the claimant’s employment,

because the subject matter of the dispute was work-

related. See San Antonio Shoes v. Beaty, supra. If he

merely lost his balance, that accident was work-related,

because he had gone to the second level to retrieve his

tools, because he spoke with his supervisor about work

matters, and because he was headed down to the first

floor to settle their disagreement with the

superintendent, all activities which satisfy the

“arising out of the employment” requirement.

The claimant has shown a specific incident,

arising out of his employment, which caused physical

harm in the form of back pain and numbness and

disability, with medical evidence supported by objective

findings showing spasms and ligamentous injury, and an
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abrasion of the skin at his thoracic spine. Thus he has

satisfied all the elements of compensability. 

The claimant was unable to return to work for

his employer, who had no light duty work for him to

perform, and he had outstanding orders for further

testing, including an MRI. I would award the claimant

temporary total disability benefits for that period of

time he was unable to work and not returned to work by

his employer. He has not yet been treated sufficiently

to have reached maximum medical improvement. I would

also award medical benefits to include the treatment of

record and Dr. Hord’s recommendations.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


