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Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE CHARLES H.
McLEMORE, JR., Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed January 6, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over these
claims.

2. The stipulations agreed to by the parties are
hereby accepted as fact.

3. The claimant has failed to prove, by a
preponderance of the evidence, that he is
entitled to a replacement wheelchair
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accessible vehicle and/or van at respondent’s
expense.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority, denying the claimant a

replacement wheelchair-accessible vehicle.

The claimant suffered compensable head, neck

and back injuries on September 18, 1995, April 8, 1996,

and November 6, 1996, when he was struck by tree limbs.

As a result, he is permanently totally disabled.

The claimant’s entitlement to a wheelchair-

accessible vehicle was raised in June 2010. Instead of

litigating the issue, the parties came to an agreement

on the issue, memorialized in an Agreed Order:

The claimant has petitioned the Workers’
Compensation Commission for a hearing on the
issue of his potential entitlement to a
wheelchair accessible vehicle. In lieu of a
hearing on the matter, the parties have
reached an agreement whereby respondents have
agreed to pay and claimant has agreed to
accept, the lump sum of $40,000, said sum to
be tendered immediately in connection with
this agreement. 

It is specifically understood that the
intention of the claimant is to use the
aforementioned monies to purchase, or assist
in the purchase of, a wheelchair accessible
vehicle or a vehicle that may be appropriately
modified, at the claimant’s expense. 

Upon receipt of the aforementioned monies,
claimant agrees that he alone will be
responsible for all licensing, registration,
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assessment, taxes, maintenance, insurance and
up keep on any vehicle that he may purchase. 

Claimant further agrees that he will not
request any additional monies from respondents
regarding the purchase of or maintenance of,
or the allocations of monies for the potential
purchase of or maintenance of, any other
vehicle for a period of at least five (5)
years from the date of this agreement.

It is specifically understood that this
agreement is not a waiver of compensation as
defined by the Arkansas Workers’ Compensation
Act. Rather, this agreement is representative
of a provision of compensation.

The claimant is permanent totally disabled and
will remain entitled to receive appropriate
payment of benefits, including but not limited
to, payment of indemnity benefits, as well as
payment of reasonably necessary, authorized,
and related medical expenses associated with
his workers’ compensation claim.

Any vehicle purchased by the claimant in
accordance with this agreement shall be the
property of the claimant and respondents will
have no interest whatsoever therein.

Respondents will pay claimant’s attorney, Gary
Davis, the lump sum of $4000 as an attorney’s
fee associated strictly with the provisions of
this agreement. 

Using the money from the agreement above in

2010, the claimant purchased the current vehicle, a 2008

used van, for $16,372 in August 2010. At the time was

not sure of the cost of the modification, so he chose a

less expensive used model with about 24,000 miles. With
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$40,000 to spend, he could not afford a new side-loading

van. He had the van modified for $6000, although the

claimant was not completely sure of the cost. There were

some other small repairs, including tires, a battery and

similar things. It had 40,200 miles on the odometer at

the time of the hearing. The claimant tithed $4000 to

church, and spent the remainder on tires, batteries,

gasoline and then pleasure.1

The claimant sought additional medical

benefits as provided in Ark. Code Ann. Sec. 11-9-508(a),

in the form of a replacement wheelchair-accessible

vehicle. To be successful, the claimant must show that a

wheelchair-accessible vehicle is currently reasonably

necessary under Ark. Code Ann. Sec. 11-9-508(a). That

statute provides:

1 I note that there is some interest in the fact that the
claimant did not spend all of the money from the Order on his
vehicle. The money was not paid into a trust, with a restricted
use. It was intended to cover the purchase, modification,
repairs, maintenance, insurance, taxes and fees, relating to the
vehicle. The claimant spent the money this way, and with the
leftovers, he spent it in other ways. Had the vehicle functioned
sufficiently well, he would never have cause to request a
replacement, and there was no limit on the claimant’s spending in
the Order. He bought what he needed and took care of it. He is
not asking for something that he could have fixed with some of
that extra money, because he unsuccessfully attempted to have the
modification company correct the load-shifting problem do. The
extra money out of the $40,000 is a red herring here.



Hodge-E600814, E603961, 6
      E616815

(a) The employer shall promptly provide for an
injured employee such medical, ... ,
ambulatory devices, ... , and other apparatus
as may be reasonably necessary in connection
with the injury received by the employee.

The Commission and the Court of Appeals have

determined that a wheelchair-accessible vehicle is a

benefit available under the statute, in Liberty Mut.

Ins. Co. v. Chambers, 76 Ark. App. 286, 64 S.W.3d 775

(2002). Chambers is important to this case for several

reasons.

First, Chambers, who lost both legs to a

compensable injury, was entitled to a vehicle, suitable

for modification, and to the modification of a vehicle

to make it wheelchair-accessible, under Ark. Code Ann.

Sec. 508(a), which includes “other apparatus as may be

reasonably necessary in connection with the injury

received by the employee” in the benefits to be promptly

provided by the employer. Despite prostheses, he

primarily used a wheelchair due to severe balance

limitations and to the fact that he could only walk ten

to fifteen feet even with the use of a walker. He did

not have a modifiable vehicle, so his award rightly

included the vehicle to be modified and the

modification.
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Mr. Hodge has a seven-pound lifting

restriction. The claimant continues to receive medical

treatment and pain management. He takes several

medications, including Oxycodone (pain reliever),

Oxycontin (pain reliever), Celebrex (non-steroidal anti-

inflammatory medication), Savella

(serotonin–norepinephrine reuptake inhibitor used in the

clinical treatment of fibromyalgia), Voltaren (non-

steroidal anti-inflammatory medication), and Lyrica (an

anticonvulsant that reduces the number of pain signals

from damaged nerves). He was seventy-five years old at

the time of the hearing, but he did not take medication

for heart problems, high blood pressure or cholesterol

or similar issues. The claimant required a wheelchair

when he had to walk more than about a block, due to his

pain, for example when he went to a store. He did not

use his wheelchair at the hearing, because he did not

have to walk very far. He did rely on a cane or a

walker, when he walked. At the hearing, he used a cane

handmade out of persimmon wood. His son drove him to the

hearing in the original van purchased out of the 2010

Agreed Order. His wheelchair was motorized, with a

battery pack. He drove it with a joystick. He had it for
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at least as long as he had the vehicle, perhaps longer.

It functioned without problems. 

I note the suggestion by the respondents and

the Administrative Law Judge, affirmed by the majority,

that the fact that the claimant was not completely bound

to a wheelchair weighed against his need for a modified

vehicle. This ignores the similar circumstances of the

Chambers case, in which the claimant could ambulate on

his prostheses, while using an assistive device for up

to about 15 feet, and in which he was entitled to such a

vehicle. 

Further, this ignores the Agreed Order, which

states that the parties agreed that the money paid by

the respondents pursuant to that order was “a provision

of compensation,” for the specific purpose of acquiring

a wheelchair-accessible vehicle. This is not a

settlement in which one party pays the other party to

stop pursuing a claim, without any reference to the

facts or liabilities. This order defined itself as a

“provision of compensation” specifically for the

purchase of a van and wheelchair-accessibility

modifications. The right to receive and responsibility

to provide such compensation is only found in Ark. Code
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Ann. Sec. 11-9-508(a). The reasonable necessity of a

wheelchair-accessible vehicle in connection with the

claimant’s injury was implicit to the agreement. The

statement that the money paid was a “provision of

compensation” is an explicit statement that the

wheelchair-accessible vehicle was financed under the

obligation to provide reasonably necessary medical

services and other apparatus related to the injury under

Ark. Code Ann. Sec. 11-9-508(a). It is disingenuous and

contrary to the plain language of the Order to argue

otherwise.

The parties may not have stipulated at the

hearing that the first van was reasonably necessary

under Ark. Code Ann. Sec. 11-9-508(a), but in 2010, in

the Order, the parties agreed that the payment was “the

provision of compensation” which by definition is

reasonably necessary apparatus. They can change their

position with this new request, but the original van was

the result of their provision of compensation.

The claimant was injured more than twenty

years ago, but he continues to have significant physical

limitations and pain. Without the wheelchair, he is

limited to movement within one block of his position,
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just as Chambers was. Thus, the provision of a modified

vehicle to accommodate his wheelchair is appropriate,

just as it was in Chambers. There seems to be no

argument that the claimant is entitled to a modified

vehicle under Ark. Code Ann. Sec. 11-9-508(a), and

indeed, he would otherwise be condemned to a life within

a block of his home and of any vehicle in which he rode.

The question then is whether the claimant has

a need for a replacement of his current modified

vehicle. Stated otherwise, does the original modified

vehicle continue to satisfy the respondents’ duties or

is a replacement required?

The 2008 van which Mr. Hodge purchased and

modified was serviced every 3000 miles, with an oil

change, filter change, lube, and a wash. He drove it

pretty often, to get to his children’s house, to stores,

and for pleasure. He always carried the wheelchair in

the van. He did not need it for every trip, if he was

only walking less than a block, but he always had it

with him, in case he needed it. It featured a rear door

which lifted from a hinge at the top of the door. The

modification allowed him to load his wheelchair into the

van through that door, using an added motorized ramp.
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The claimant had problems loading the wheelchair into

the van, since the modifications were completed. The

wheelchair was strapped down, but there was no locking

mechanism, so the wheelchair rattled around inside the

van. That movement caused the van to sway on turns,

because the wheelchair is so heavy. Mr. Hodge had

approached the company that modified the van, who had no

way to correct the problem. The claimant’s solution was

to put two-by-four boards underneath the lift, which

held the wheelchair on top of it. This had to be done

every time he used the van. This required him to use one

arm to use a crowbar to raise the lift and the other arm

to put the boards in place under the lift. The boards

helped to limit the shifting of the wheelchair. Using

the crowbar and placing the bars required lifting and

pushing more than seven pounds. This was a physical

challenge he could not handle, and his neck and back

were painful. 

The claimant stated that in addition to the

facts that the wheelchair shifted inside the van enough

for the van to sway and that he had to raise the lift

and put boards down to secure the chair every time he

used the van, it also had a cracked windshield and a
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transmission issue. His major concern was the way the

wheelchair mounted in the van and swayed in the van. He

had discussed the problem with his family physician, Dr.

Cartaya.

The claimant found a new van, costing $65,000,

which has side doors, so that he could drive the

wheelchair into the van. He could then lock it down, so

that the chair would not move. On October 8, 2015, Dr.

Cartaya wrote a prescription for a “wheelchair

accessible van, passenger side accessible, dx

[diagnosis]: muscle weakness.”

No one from the respondents assessed the

condition of the original van or the possibility of a

modification. 

The claimant owned a pick up truck, and his

wife owned a small sedan, as well as the van. He was

able to drive both vehicles, with the same restriction

that he could only walk about a block. He drove the van

as much as he drove those other two cars. Neither

vehicle could accommodate a tailgate wheelchair device.

In Chambers, the provision of modifications to

Chambers’ current vehicle which were insufficient to

allow him to successfully operate the vehicle were not a
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valid payment of compensation under Ark. Code Ann. Sec.

11-9-508(a). The claimant’s rehabilitation providers

stated that the modifications were useless, and in fact,

the claimant could not load his wheelchair onto the back

of the car and then walk to the driver’s side. If he

could have done these things, he still would have had to

remove his prostheses to operate the vehicle. The

situation was so unviable, that the his wife had to quit

her job to be available to assist him. The Court of

Appeals held that a useless benefit is not a benefit at

all, especially where the useless benefit only delayed

the provision of the appropriate benefits.

Similarly, Mr. Hodge’s van did not secure the

wheelchair sufficiently to prevent the wheelchair from

shifting in its straps. This movement affected the car

while driving. The claimant’s solution to this problem

required him to lift far more than his seven-pound

lifting restriction. The company which modified the van

in the first place had no way to correct the problem. He

owned no other vehicle which was suitable for

modification. Without regard to any other factor,

including his age, the original van forces the claimant

to perform tasks far outside his restrictions, which
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aggravate his pain, making this a benefit which does not

satisfy the claimant’s need.

I note that there was some focus on the

claimant’s age, yet I find nothing in the Act or caselaw

that limits the provision of medical benefits and

apparatus as may be reasonably necessary in connection

with the injury received by the employee, for an aging

employee. The claimant had no change in restrictions

based upon his aging. He had a problem with the van for

the five years that the Order prevented him from seeking

a solution from the respondents and which he had only

been able to resolve himself with actions outside his

restrictions. There is no causation issue here.

I would award the claimant a replacement

wheelchair-accessible vehicle, which actually meets his

needs.

For the foregoing reasons, I dissent from the

majority opinion.

                                   
PHILIP A. HOOD, Commissioner


