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Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed December 4, 2015.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the
parties are hereby accepted as fact.
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3. The claimant has proven, by a
preponderance of the credible evidence,
that she is entitled to wage-loss
disability as the result of her November
7, 2013, compensable injury. The
claimant has proven that she is entitled
to a ten percent (10%) wage-loss
disability in excess of her admitted
nine percent (9%) physical impairment.

4. All additional issues are specifically
reserved.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the, December

4, 2015, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law
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Judge's decision in accordance with Ark. Code Ann.

§11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. §11-9-715 as amended

by Act 1281 of 2001.  Compare Ark. Code Ann. §11-9-715

(Repl. 1996) with Ark. Code Ann. §11-9-715 (Repl. 2002). 

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the

majority's opinion.  My carefully conducted de novo

review of this claim in its entirety reveals that the

claimant has failed to prove by a  preponderance of the
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evidence that she is entitled to wage loss benefits

above her anatomical impairment rating.  Following my

carefully conducted de novo review of this claim in its

entirety, I disagree with the majority opinion as I find

that the claimant has admittedly returned to work making

the same wages that she made at the time of her

compensable injury with potentially the same hours, thus

precluding her from wage loss disability. 

          The facts are undisputed.  On November 7,

2013, the claimant sustained a cervical injury that

resulted in surgery.  At the time of her compensable

cervical injury, the claimant stated that she performed

“all of the office work for the kitchen.”  The claimant

added, “I was doing the inventory. I was doing all the

paperwork, entering information into the computer,

entering inventory on the computer, everything I could,

recipes, schedules if need be.”  The claimant agreed

that this position required that she occasionally lift

boxes of inventory weighing between five (5) to ten (10)

pounds.  The claimant testified that she was paid $11.73

per hour in this position, and that she was scheduled to

work from 8:00 a.m. until 3:00 p.m. each day for a total

of forty (40) hours per week.

          The claimant stated that on November 7, 2013,

she was working in the freezer doing inventory when she
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lifted a box that she thought was empty.  According to

the claimant, in actuality the box probably weighed

between twenty (20) and thirty (30) pounds.  The

claimant explained that the heavier boxes were normally

placed on the bottom of inventory and that she normally

did not pick up boxes that heavy.  It was from this

incident that the claimant sustained a broad-based disc

protrusion at C5-6 that eventually required an anterior

cervical discectomy with fusion.

          On August 6, 2014, which was approximately

five (5) months following the claimant’s cervical

surgery, her treating surgeon, Dr. Kathryn McCarthy,

released the claimant at maximum medical improvement for

her cervical injury.  In addition, Dr. McCarthy assigned

the claimant with nine percent (9%) permanent physical

impairment pursuant to her “surgically treated disc

lesion with residual, medically documented pain and

rigidity,” and she referred the claimant for a

functional capacity evaluation.  Furthermore, Dr.

McCarthy noted as follows: “The patient’s work

restrictions are to return back to work based upon the

FCE. If the FCE is deemed invalid, she is to return to

work at full duty.”

The claimant’s functional capacity evaluation,

which was conducted on October 1, 2014, resulted in
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substantially unreliable results, with only thirty (30)

of fifty-three (53) consistency measures within expected

limits.  Therefore, the evaluator rendered the following

conclusion regarding the claimant’s functional

limitations:

Although Ms. Henderson reported
and/or demonstrated numerous
functional limitations during her
evaluation, she also exhibited
numerous inconsistencies which
invalidated her entire evaluation.
Therefore, her current functional
status remains unknown at this time
due to her failure to produce
sufficient objective data to
substantiate her reported and/or
demonstrated limitations. During her
evaluation, she did exhibit the
ability to perform an occasional
lift/carry of up to 20 lbs.

Although the claimant completed this

evaluation with unreliable results, the evaluator stated

that she could work in the light classification of work

as defined by the United States Department of Labor

guidelines over the course of a normal workday with a

twenty (20) pound lifting restriction.  The evaluator

noted, however, that since the claimant gave an

unreliable effort, her actual abilities “could be higher

than that demonstrated.”  Subsequent EMG testing of the

claimant’s right arm showed normal findings. 

The claimant came under the care of Dr. Vestal

Smith after her release by Dr. McCarthy.  In a clinic
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report dated February 2, 2015, Dr. Smith noted that the

claimant still complained of numbness, swelling, and

pain in her right hand.  After conducting a physical

examination of the claimant and discussing the

claimant’s medications with her, Dr. Smith opined that

the claimant needed no further therapy or imaging and

that she could return to “her current job duties with no

lifting over 5 pounds.”

Subsequent to the hearing before the

commission of October 12, 2015, the claimant submitted

an additional exhibit which was a letter dated December

3, 2014, from HR Coordinator for the respondent-

employer, Kindra Clay, to the claimant.  This letter was

allowed into the record by the administrative law judge

based upon the fact that it was referenced at the

hearing. Furthermore, this letter was submitted by

claimant’s counsel in order to correct testimony made by

the claimant at the hearing.  In his cover-letter to the

administrative law judge, claimant’s counsel wrote as

follows:

Your Honor -

Attached is the letter referenced by
Ms. Henderson during our 10/12/15
hearing. The hours referenced are
actually 25-30 (as opposed to 20-25
as she thought). It is an offer for
“food service worker 11”, as opposed
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to the retail job she currently
holds.  

The actual letter reads, in part, as follows:

It is our understanding that you
have been released to return to work
on August 6, 2014. Based on this
fact, we assume you are again
available for and interested in
suitable employment with our
company. Accordingly, we have a
position available as Food Service
Worker II. 

You would be able to begin your
duties in this capacity as early as
December 5, 2014. This position is
paid at the rate of $11.73 per hour,
and is scheduled for a 25 to 30 -
hours/week. We will hold this
position open for you for five (5)
days from the date of this letter.

Please contact Curtis Williams,
General Manager at (501) 626-6389 to
let the company know you are
interested in this work or you do
not wish to accept the offer.
If we do not hear from you, it will
be considered a refusal of the
offer.

The record reflects that the claimant returned

to work for the respondent-employer on December 18,

2014, and has continued working since that time with a

five (5) pound lifting restriction.  However, the

record, to include the claimant’s testimony, reflects

that she did not return to the Food Service Worker II

position offered to her on December 3, 2014.  Rather,

the record shows that the claimant returned to work for
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the respondent-employer in the respondent-employer’s

“retail” area. The claimant explained that her work in

this new position involves doing a lot of deposits and

handling money bags.  More specifically, the claimant

stated:

Right. I handle – - take the money
from Starbuck’s, Quizno’s, all the
retail shop areas. They bring me
their monies and I put it together
for a deposit for the bank every
day. I handle all cash. If they need
change, I get change or whatever. I
make sure the bags are ready every
day for the cashiers to take. That’s
what I do, and I do the computer
work, the inventory, I check to see
if all the figures are right, you
know, so – -

The claimant further explained that inventory

in that department is conducted one day a week and that

she has a gentleman that helps her with lifting. 

Moreover, the claimant stated that she works in a “room

by myself,” or, in other words, she has her own office

located in the student center on the UALR campus. 

Furthermore, the claimant testified that her immediate

supervisor is a lady named Donna Hawkins, and that Ms.

Hawkins is responsible for her scheduling.  

While the claimant confirmed that she returned

to her pre-injury wages, she stated that she now works

an hour-and-a-half less per day, resulting in less

income.  When questioned by the court, the claimant
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admitted that she has been able at all times relevant to

this claim to determine her own schedule.  The claimant

further agreed that she could work longer each day if

she chose to, and that her new hours are simply an

“accommodation” made available to her by her employer. 

In additional questioning by the court, the claimant

testified as follows:

Q. Ms. Henderson, when you returned
to work, how were your hours
determined as to what hours you
would work?

A. They were based on how much I
could do, how long I could sit at
the desk, how long I could maintain
working. In the beginning, I was
taking my morning medicine and I was
leaving to take my medicine at 1:00
or 2:00 o’clock. It got to the point
where I was taking it with me
because I was staying ‘til 2:00. The
hours that I worked are based upon
how I feel. If I can’t sit up or if
I can’t move my arm, I’m not going
to stay there. I mean, either I’m
hurting there or I’m hurting at
home. So I don’t stay there and cry
– - no, that’s too much, too much
for me sometimes.

Q. Okay.

A. So I leave early.

Q. Okay. So your hours were not
established then by your supervisor
saying, “You can only work 8:00 to
2:00?

A. No.
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The testimony of Kindra Clay confirmed the

claimant’s current position and her job duties in that

position.  According to Clay, the only lifting that the

claimant is required to do is lifting bank bags which

weigh less than five (5) pounds.  Clay confirmed that

the claimant’s job was never released at any time

following her compensable injury.  Moreover, Clay

testified that the claimant could work forty (40) hours

if she chose to because she is still in a forty (40)

hour per week position.  According to Clay, “Everybody

is allotted 40 hours. You’re full-time if you have the

capacity of working full-time, and with [the claimant’s]

job, she is allocated 40 hours.”  When asked to clarify

why the claimant is currently working from 8:00 a.m.

until 2:00 p.m. each day, thus bringing home less money,

Clay stated:

She’s still making the same. She
still has the same rate of pay. The
reason why she was making the less
money is because she’s leaving at
2:00 o’clock p.m. I’m not for sure
what her and Ms. Donna’s set time
was when they had that initial
meeting when she came back from
returning to work. ... When she had
the meeting with Ms. Donna - - Ms.
Donna is her direct supervisor, her
direct manager. So when they had the
initial meeting returning her back
to work, Ms. Donna usually asks,
“What hours are you available?” If
she [the claimant] gave the hours of



HENDERSON - G402688 12  

8:00 to 2:00, Ms. Donna is going to
set her schedules to 8:00 to 2:00.

The claimant’s husband testified at the

hearing before the commission.  According to Mr.

Henderson, he and his wife have a paper route whereby

they deliver papers each morning before his wife’s work

day begins with the respondent-employer.  Ms. Clay

verified that she is aware of the claimant’s paper route

and that it is inconsequential to her work for the

respondent-employer.

It is well-settled that a worker who sustains

an injury to the body as a whole may be entitled to

wage-loss disability in addition to his anatomical loss.

 Glass v. Edens 233 Ark. 786, 346 S.W.2d 685 (1961). 

Furthermore, the wage-loss factor is the extent to which

a compensable injury has affected the claimant’s ability

to earn a livelihood.  Emerson Electric v. Gaston, 75

Ark. App. 232, 58 S.W.3d 848 (2001); Cross v. Crawford

County Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886

(1996).  The Commission is charged with the duty of

determining disability based upon a consideration of

medical evidence and other matters affecting wage loss,

such as the claimant’s age, education, and work

experience.  Emerson Electric, supra; Eckhardt v. Willis

Shaw Express, Inc., 62 Ark. App. 224, 970 S.W.2d 316
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(1998); Bradley v. Alumax, 50 Ark. App. 13, 899 S.W.2d

850 (1995). Such other matters may also include

motivation, post-injury income, credibility, demeanor,

and a multitude of other factors.  Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990); City

of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d

946 (1984); Glass, supra.  A claimant's lack of interest

in pursuing employment with her employer and negative

attitude in looking for work are impediments to our full

assessment of wage loss.  Logan County v. McDonald, 90

Ark. App. 409, 206 S.W.3d 258 (2005); Emerson Electric,

supra.  The Commission may use its own superior

knowledge of industrial demands, limitations, and

requirements in conjunction with the evidence to

determine wage-loss disability. Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).

However, so long as an employee, subsequent to

his injury, has returned to work, has obtained other

employment, or has a bona fide and reasonably obtainable

offer to be employed at wages equal to or greater than

his average weekly wage at the time of the accident, he

or she shall not be entitled to permanent partial

disability benefits in excess of the percentage of

permanent physical impairment established by a

preponderance of the medical testimony and evidence. 
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Ark. Code Ann. §11-9-522(b)(2)(Repl. 2002).  The

employer or its workers’ compensation insurance carrier

has the burden of proving the employee’s employment, or

the employee’s receipt of a bona fide offer to be

employed, at wages equal to or greater than his average

weekly wage at the time of the accident.  Ark. Code Ann.

§11-9-522(c)(1). 

Questions concerning the credibility of

witnesses and the weight to be given to their testimony

are within the exclusive province of the Commission. 

Powers v. City of Fayetteville, 97 Ark. App. 251, 248

S.W.3d 516 (2007).  When there are contradictions in the

evidence, it is within the Commission’s province to

reconcile conflicting evidence and to determine the true

facts.  Cedar Chem. Co. v. Knight, 99 Ark. App. 162, 258

S.W.3d 394 (2007). 

The administrative law judge and now the

majority found that a letter sent from the respondent-

employer on December 3, 2014, offering her a position as

a “Food Service Worker II” making the same hourly wage

that she made prior to her compensable injury

demonstrated that the claimant had sustained wage-loss

as a result of her injury because this position appeared

to be part-time rather than full-time as she had

previously worked.  The administrative law judge and now
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the majority reasoned that the claimant’s cut in hours,

therefore, represented a reduction in pay which entitled

her to wage-loss.  I find that this line of reasoning is

flawed for several reasons, not the least of which is

the fact that the statute concerning an injured worker’s

return to work, namely Ark. Code Ann. §11-9-522 (c)(1),

states, in part, that a worker who returns to work after

her injury “at wages equal to or greater” than her

average weekly wage at the time of the accident is not

entitled to wage loss.  Therefore, stating that a cut in

hours represents a cut in wages is a stretch in this

claim since the claimant returned to work at her pre-

injury rate of pay and she has presented no credible

evidence that her reduction in hours is involuntary. 

Rather, by her own admission the claimant works the

number of hours she chooses to work based on how she

feels on any given day. 

Had the claimant’s testimony reflected that

she was constrained by her employer from returning to

full-time work after her release by Dr. McCarthy, thus

suffering a cut in hours which led to a reduction in

weekly wages, perhaps the administrative law judge’s

argument would have merit.  However, this is not the

case.  Rather, it is evident from the record, to include

the claimant’s testimony, that she can currently work
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forty (40) hours per week if she chooses to work forty

(40) hours per week: she simply chooses not to.  Ms.

Clay’s testimony, which I have no reason to doubt and

therefore find credible, supports the fact that the

claimant is still considered a full-time employee who is

still eligible for all of the benefits of a full-time

employee, to include forty (40) hours per week

employment if she chooses to work that many hours.  And,

whereas the claimant contends that she cannot perform

her duties on a full-time basis due to her persistent

symptoms, and that she must, therefore, leave an hour-

and-a-half earlier each day than she used to, she does

not deny that she could work that extra hour-and-a-half

if she wanted to.  Moreover, the record is devoid of any

evidence indicating that the claimant was told she could

not work forty (40) hours per week, only that she must

work with lifting restrictions.  More so, there was

conflicting evidence concerning the claimant’s

restrictions in that Dr. Smith restricted the claimant

from lifting more than five (5) pounds without setting a

limit on the number of hours she could work each day,

whereas the claimant’s treating surgeon, Dr. McCarthy,

deferred to the restrictions set forth by the claimant’s

functional capacity evaluation which showed that the

claimant could lift twenty (20) pounds and that she
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could work full-time, light duty.  I note, however, that

the results of the claimant’s functional capacity

evaluation were unreliable, and that the evaluator

opined that the claimant could likely do more than her

testing results indicated.  In that event, Dr. McCarthy

stated that she would return the claimant to full-time

duty without restrictions.  In addition, the claimant’s

current physical symptoms apparently do not prevent her

from assisting her husband on his paper route each

morning before she begins work for the respondent-

employer, thus demonstrating that she is capable of

working more hours.

Finally, and most important to the outcome of

this claim, is the fact that the job the claimant

returned to is NOT the job she was offered on December

3, 2014.  The claimant admits this, Ms. Clay confirms

this, and the record reflects that the position offered

to the claimant in December of 2014, was a food service

worker position, which is entirely different from the

position she now holds in the retail area of the

company’s operations.  Moreover, regardless of what Ms.

Clay may or may not know about the claimant’s

arrangement with Donna Hawkins concerning her work hours

upon her return to work, the claimant admitted to the

law judge that she has been able at all times relevant
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to this claim to determine her own schedule, that she

can work longer each day if she chooses to, and that her

new hours are simply a courteous attempt by the

respondent-employer to accommodate her.

Considering the above, I find it difficult to

ascertain how the administrative law judge and now the

majority arrived at the decision they did concerning

wage-loss in this claim, especially in view of the

overwhelming evidence showing that the claimant has 1)

returned to work at the same wages she earned prior to

her injury 2) the claimant can admittedly work forty

(40) hours per week if she chooses to, and 3) the

respondent-employer has gone above and beyond to

accommodate the claimant’s needs and restrictions, to

include allowing her to limit her own hours.  In saying

this, I note that only Dr. Smith has opined that the

claimant is restricted to lifting no more than five (5)

pounds.  Clearly, the claimant’s functional capacity

evaluation did not confirm this restriction nor did Dr.

McCarthy.  Moreover, I reiterate that, aside from her

own self-serving testimony, there is not even a

scintilla of evidence in this record to suggest that the

claimant cannot return to a full, forty-hour-per-week

work schedule.  Therefore, I find that the respondent-

employer’s effort to ensure that the claimant is in a
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position that accommodates a questionable lifting

restriction is highly generous, to say the least. 

Furthermore, the claimant’s flexible schedule

demonstrates yet another good-faith effort by the

respondents to accommodate the claimant’s alleged

limitations. 

Based upon the above and foregoing, I find

that the claimant has failed to prove that when she

returned to work for the respondent-employer in a retail

position, she was offered anything less than a full-time

position which paid the same hourly rate that she

received at the time of her injury.  In addition, the

claimant’s current position accommodates her physical

restrictions and complaints, which I find highly

questionable based on the unreliable effort she gave

during her functional capacity evaluation.  

Because the claimant has returned to work at

wages equal to or greater than her average weekly wage

at the time of the accident, and due to the fact that

her new position offers her the flexibility she claims

she needs in order to accommodate her ongoing

complaints, i.e., she can leave early or stay a full

eight (8) hours depending on the way she feels, I find

that the claimant is currently earning less by her own

volition.  Therefore, I find that the claimant is not
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entitled to permanent partial disability benefits in

excess of her percentage of permanent physical

impairment.  Accordingly, I must respectfully dissent

from the majority's opinion.

                                                         
                       KAREN H. McKINNEY, Commissioner


