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Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE ROBERT H.
MONTGOMERY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed July 12, 2016.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this claim.

2. The stipulations agreed to by the parties
are hereby accepted as fact.

3. The claimant has failed to prove, by a
preponderance of the evidence, that he is
entitled to additional permanent impairment
benefits.
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We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the July 12, 2016

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
SCOTTY DALE DOUTHIT, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that
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the claimant failed to establish by the preponderance of

the evidence that he is entitled to additional permanent

impairment benefits.

In February 2015, the claimant’s treating

physician, Dr. Richard Peek, assessed the claimant with

an additional 7% impairment due to neuropathy.  In a

letter dated June 21, 2015 Dr. Peek explained this

rating as follows:

The facet [sic] is that Gary has
neuropathy and the addition[al]
rating was for the neuropathy and
not the [sic] just the back injury.
The 7% was from the neuropathy
section of the fourth addition [sic]
AMA guidelines. Neither Dr[.] Burba
nor Dr[.] Baskin to [sic] could
state cause for the neuropathy.  He
has had multiple back and hip
surgeries, mediations and
injection[s] for treatment of his
back. He has been seeing a
nephrologist for years for side
effects of the treatments which is a
likely source of the neuropathy.

Not sure he was ever paid for the
back injuries but this is the back -
previously accepted impairment. This
is neuropathy. 

In response to the additional impairment, the

respondent sent the claimant to Dr. Barry Baskin to

conduct an Independent Medical Evaluation in May of

2015.  Dr. Baskin reviewed the claimant’s medical

records and performed a physical examination of the
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claimant.  Dr. Baskin concluded that the 7% impairment

rating was not attributable to the compensable injury;

thus, the claimant was not entitled to this additional

impairment. 

Additionally, the respondent hired Dr. Bruce

W. Randolph to conduct an Independent Medical Evaluation

in April of 2016.  Dr. Randolph reviewed the claimant’s

medical records and opined the following without

examining the claimant:

Based on the medical record
reviewed, it is my medical opinion
that the work related injuries that
Mr. Gary Hogan sustained on
05/11/1993 are L4-5 disc herniation
and the L3-4 disc herniation. 
Therefore using the AMA Guides, 4th

Edition, it is my medical opinion
that the appropriate impairment
rating at the time he reached MMI on
07/01/1994 is 13% whole person
impairment. ...

It is my medical opinion that the
other surgeries and subsequent
impairment ratings that Mr. Hogan
has been given are not work related. 
These surgeries occurred years after
Mr. Hogan reached MMI for his work
related injuries. Therefore, it is
my opinion that the additional 7%
whole person impairment rating that
Dr. Peek assigned on 02/04/2015 is
not appropriated [sic].

The Commission has the duty to resolve

conflicting medical evidence, including medical

testimony.  Maverick Transportation v. Buzzard, 69 Ark.
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App. 128, 10 S.W.3d 467 (2000).  The Commission may

review the basis for a doctor’s opinion in determining

its weight and credibility.  When medical opinions

conflict, the Commission may resolve the conflict based

on the record as a whole and reach the result consistent

with reason, justice and common sense.  Barksdale Lumber

v. McAnally, 262 Ark. 379, 557 S.W.2d 868 (1977).  A

physician’s special qualifications and whether a

physician rendering an opinion ever actually examined

the claimant are factors to consider in determining

weight and credibility.  Id.

The majority correctly found that Dr.

Randolph’s evaluation had little probative value. 

Despite the correct conclusion regarding Dr. Randolph’s

evaluation, in adopting and affirming the decision of

the Administrative Law Judge in this case, the majority

incorrectly accorded Dr. Baskin’s opinion great weight

in finding that the claimant was not entitled to an

additional 7% impairment.  However, I disagree with the

majority’s conclusion and assess very little weight to

the opinion of Dr. Baskin, especially when compared to

that of the claimant’s treating physician. 

In reviewing this claim, Dr. Baskin reviewed

the claimant’s medical records and examined the claimant
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on one occasion.  The claimant had been treated by Dr.

Peek since 1994.  Over the course of treatment, Dr. Peek

had examined the claimant multiple times and performed

three surgeries on the claimant’s back.  Clearly, Dr.

Peek was in the best position to assess the claimant’s

level of impairment; thus, I find that the additional 7%

impairment was appropriate under the facts of this

claim.

This claim pre-dates Act 796 of 1993;

therefore, it is the duty of the Commission to draw

every legitimate inference in favor of the claimant and

to give the claimant the benefit of the doubt in making

factual determination.  See. A.C.A. §11-9-704(c)(4);

Wade v. Mr. C. Cavanaugh’s, 298 Ark. 363, 768 S.W.2d 521

(1989); Fowler v. McHenry, 22 Ark. App. 196, 737 S.W.2d

663 (1987).

Drawing every legitimate inference in favor of

the claimant leads me to conclude that the claimant is

entitled to an additional impairment of 7%.  The

majority concluded that the 2008 impairment included

neuropathy; however, Dr. Peek’s June 21, 2015 letter

clarifies that the 2015 impairment of 7% that he

assessed to the claimant due to neuropathy was distinct

from the 2008 impairment.  Whereas the previous
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impairment was given for the claimant’s back injuries,

the additional impairment was for neuropathy. 

Therefore, I find that the claimant is entitled to

receive additional permanent impairment benefits.

For the foregoing reasons, I must dissent from

the majority opinion.

                               
PHILIP A. HOOD, Commissioner


