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Decision of Administrative Law Judge:  Affirmed as
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OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed June 12, 2015.  The administrative

law judge found that the claimant sustained injuries

arising out of the course of his employment.  The

administrative law judge awarded temporary total

disability benefits and medical treatment.  After

reviewing the entire record de novo, the Full Commission

finds that the claimant proved he sustained a

compensable injury.  We find that the medical treatment

of record was reasonably necessary in connection with
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the compensable injury.  The Full Commission reserves

the issue of temporary total disability benefits.    

I.  HISTORY

Kehayo Hobbs, now age 37, testified that he became

employed as a railroad engineer for the respondent-

employer, R. J. Corman Railroad Switching Company, in

December 2013.  The record contains an undated chart

from Mer Rouge Rural Health, at which time the claimant

complained of chest pain, Date of Onset “3 days -

worse.”  A handwritten note appeared to indicate,

“Patient started working on railroad about 2 months ago

and reports intermittent pain since that time.  Also

reports similar pain about 2 years ago; seen at ER was

told he had ‘inflammation of ribs.’” The diagnosis

appeared to be “1.  Acute sinusitis.  2.  Back pain.  3. 

Chest wall pain.  4.  Muscle strain.”  

The parties stipulated that the employment

relationship existed at all relevant times, including

June 7, 2014.  The claimant testified on direct

examination:

Q.  Did you have an incident at work on
June 7th of 2014?

A.  Yes, I did....We was switching out
Georgia-Pacific extrusion plant, and within
the switch we set a car out, which I guess
would be a poly car, which is a hopper car. 
We set the car out and we do brake tests
on it, pull down to the crossing, and I was
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sitting and out of nowhere a car come up the
hill and hit me.

Q.  The hopper car is the car you’re talking
about?

A.  Yes....

Q.  Were you inside or outside the engine?

A.  Inside the engine.  

Q.  What were you doing at that time?

A.  Sitting still....

Q.  When the hopper car struck the engine,
what happened to you?

A.  It threw me into my brake handle and threw
me into the windshield....

Q.  Where did [the brake handle] strike you?

A.  In my chest....

Q.  Do you remember how you struck the
windshield, what body part?

A.  My neck and shoulder....

Q.  Did you fall down, did you go back into
the seat; what happened?

A.  I hit the floor.  

The claimant testified that he contacted his

supervisor, Herb Ridgell, and informed him that he had

been involved in an accident.  The claimant testified

regarding Herb Ridgell, “I asked him about doing an

accident report and he said I didn’t need it.”    

Herbert Ridgell, Jr. testified for the respondents:
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Q.  You were called on the site of this
incident that occurred in June, is that
correct?

A.  Yes, sir....

Q.  And on that night you spoke with Mr.
Hobbs?

A.  Yes, sir.  

Q.  And did you ask Mr. Hobbs if he was
injured?

A.  Yes, sir.

Q.  And what was his response?

A.  No, he wasn’t....

Q.  Did you instruct Mr. Hobbs to do anything
else in relation to the incident?

A.  Yes, sir.  I explained to them when they
got back to the office to fill out their
forms.

Q.  And what kind of forms were those?

A.  Incident reports....

Q.  And at any time during the evening,
whether out there on the scene or back in the
office, did Mr. Hobbs ever indicate to you
that he was hurt in any way?

A.  No, sir, he never said he was hurt....

Q.  Did you measure how far the loaded poly
car rolled before it hit the engine?

A.  That is correct....It was 147 feet....

Q.  Did you measure as part of your
investigation how far a loaded poly car or how
fast a loaded poly car gets going at 148 feet?

A.  That is correct.
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Q.  And how fast would it be going?

A.  We were able to get it up to 2.6 after
multiple tries.    

The record contains another undated chart from Mer

Rouge Rural Health.  A handwritten note appeared to

indicate that the claimant was injured “last Monday” and

that the claimant complained of back pain and chest wall

pain.  It was noted, “Patient reports injury at work. 

Reports he was [indecipherable] when a cart hit him.” 

The claimant was diagnosed with “1.  Back pain.  2. 

Muscle strain.  3.  Chest wall pain.”

Yet another undated record of treatment from Mer

Rouge Rural Health indicated that the claimant was

following up for worsening back and neck pain, Date of

Onset “2 weeks.”  The diagnosis was “1.  Acute

sinusitis.  2.  Back pain.  3.  Neck pain.  4.  Chest

wall pain.”  It was noted, “Excuse from work x 1 wk.”  

The claimant testified that his employment with the

respondents was terminated on July 10, 2014.  The

claimant testified regarding his termination, “I was

just told I was terminated for false reporting an

accident and false reporting to an officer.”  

The claimant testified that his physical condition

gradually worsened, so he sought the treatment of Dr.
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Eliah Globke, D.C.  Dr. Globke examined the claimant on

December 3, 2014:

The patient presented the following symptoms:
neck pain into left arm, chest pain, headache,
low back pain, upper back pain, numbness in
left arm/leg....

In July the patient was a locomotive enjineer
(sic) while in the engin (sic) another train
car rearended.  The patient was thrown out of
the seat and the brake handle hit him in the
chest.  Went to Dr. Webb and was given muscle
relaxers and pain pills.  Neck pain: pain
started couple weeks later, pain into
trapezius and left arm, sharp electric pain,
worse in the morning and at night, numbness in
left arm is constant, tightness.
Low back pain: numbness in left leg, constant
numbness, constant pain in low back, sharp
pain, worse in the morning and night,
tightness.
Chest: initially a lot of swelling, pops with
sudden movements and stretching....

On palpation, Muscle Spasm noted in the
cervical region at Occiput - bilaterally
through C-7 bilaterally...in the thoracic
region at T-1 bilaterally, T-2 bilaterally,
T-10 right, T-11 right, T-12 right....In
lumbar region at L-1 right, L-2 right, L-3
bilaterally, L-4 bilaterally, L-5 bilaterally,
Sacrum - bilaterally.

Dr. Globke stated, “During the relief care phase

(acute), which will begin 12/4/2014 and last for

approximately 6 weeks, the patient should be treated 18

times.  Each visit may include the following treatment:

spinal manipulation, intersegmental traction,

cryotherapy.  The goals during this phase of care are

to: decrease pain, decrease swelling/inflammation,
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decrease muscle spasm.  Upon completion of this phase of

care, reevaluate.”  Dr. Globke opined, “The cause of the

patient’s condition was a work related injury.  The

likelihood of nearly complete symptomatic relief within

six weeks is moderate.  Diagnosis:  Cervical Disc

displacement without myelopathy, Lumbar disc

displacement without myelopathy, Thoracic disc

displacement without myelopathy, Cervical Radiculitis,

Paresthesia, Cervicogenic headache, Deep and Superficial

Muscle Spasms.”

Dr. Globke noted on December 16, 2014, “Patient

stated that he feels the treatments are helping, but he

is still hurting.”  Dr. Globke reported on December 18,

2014, “Patient stated that he feels he is about 30%

improved so far.”  

A pre-hearing order was filed on February 24, 2015. 

The claimant contended that he “sustained a compensable

low back injury as the result of a specific incident on

June 7, 2014.  The respondents should be held

responsible for all outstanding medical and related

treatment, together with continued, reasonably necessary

medical treatment while reserving entitlement to all

indemnity benefits.”  

The parties stipulated that “the respondents have

controverted the claim in its entirety.”  The
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respondents contended that “the claimant cannot prove

that he sustained an injury arising out of and during

the course of his employment.”  

The parties agreed that “the primary issue concerns

compensability.  If overcome, the claimant’s entitlement

to associated benefits must be addressed.”  

After a hearing, an administrative law judge filed

an opinion on June 12, 2015.  The administrative law

judge found that the claimant “sustained injuries

arising out of and in the course of his employment.” 

The administrative law judge awarded temporary total

disability benefits and medical treatment.  The

respondents appeal to the Full Commission.  

II.  ADJUDICATION

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides,

in pertinent part:

(A) “Compensable injury” means:
(I) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]  

A compensable injury must be established by medical

evidence supported by objective findings.  “Objective

findings” are those findings which cannot come under the
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voluntary control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).  

The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(i)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).  

An administrative law judge found in the present

matter, “3.  On June 7, 2014, the claimant sustained

injuries arising out of and in the course of his

employment which rendered him temporarily totally

disabled for the period commencing June 14, 2014, and

continuing through the end of his healing period, a date

to be determined.”  The Full Commission reviews an

administrative law judge’s decision de novo, and it is

the duty of the Full Commission to conduct its own fact-

finding independent of that done by the administrative

law judge.  Crawford v. Pace Indus., 55 Ark. App. 60,

929 S.W.2d 727 (1996).  The Full Commission makes its

own findings in accordance with the preponderance of the

evidence.  Tyson Foods, Inc. v. Watkins, 31 Ark. App.

230, 792 S.W.2d 348 (1990).
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The Full Commission finds in the present matter

that the claimant proved he sustained a compensable

injury.  As we have discussed, the claimant became

employed as an engineer for the respondents in December

2013, and the parties stipulated that the employment

relationship existed at all relevant times, including

June 7, 2014.  The claimant testified that he was

involved in an accidental injury on June 7, 2014.  The

claimant testified that he was inside a railroad engine

that was struck by a “hopper car.”  The claimant

testified that a brake handle hit his chest, that he

struck his neck and shoulder against the windshield, and

that he was thrown to the floor.  The claimant testified

that he informed his supervisor an accidental injury had

occurred.  The claimant’s supervisor, Herb Ridgell,

agreed at hearing that an accident had occurred but

testified that the claimant told him he was unhurt.

The determination of the credibility of the

witnesses and the weight to be given their testimony are

matters exclusively within the province of the

Commission.  Cooper v. Hiland Dairy, 69 Ark. App. 200,

11 S.W.3d 5 (2000).  In the present matter, the Full

Commission finds that the claimant’s testimony was more

credible than Mr. Ridgell’s testimony.  The claimant’s

testimony was corroborated by the record, including the
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subsequent treatment notes at Mer Rouge Rural Health and

the reports of Dr. Globke.  Dr. Globke specifically

noted that the claimant had sustained physical injuries

as the result of a railroad accident with the

respondents.

The Full Commission finds that the claimant proved

by a preponderance of the evidence that he sustained a

compensable injury.  The claimant proved that he

sustained an accidental injury causing physical harm to

the body.  The claimant proved that the injury arose out

of and in the course of employment and required medical

services.  The claimant proved that the injury was

caused by a specific incident and was identifiable by

time and place of occurrence on or about June 7, 2014. 

The claimant established a compensable injury by

objective medical findings not within his voluntary

control, i.e., Dr. Globke’s reports of muscle spasm

based on physical examination of the claimant.  We find

that the treating chiropractor’s observations of muscle

spasm were causally related to the accidental injury and

not the result of a pre-existing condition or prior

injury.

Based on our de novo review of the entire record,

therefore, the Full Commission finds that the claimant

proved by a preponderance of the evidence that he
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sustained a compensable injury.  The claimant proved

that the medical treatment of record was reasonably

necessary in accordance with Ark. Code Ann. §11-9-

508(a)(Repl. 2012).  The Full Commission reserves the

issue of temporary total disability benefits.  The pre-

hearing order plainly shows that the claimant reserved

the issue of his entitlement to indemnity benefits.  The

hearing transcript also indicates that the

administrative law judge reiterated that the claimant

was reserving his entitlement to temporary disability

benefits.  For prevailing on the respondents’ appeal,

the claimant’s attorney is entitled to a fee of five

hundred dollars ($500), pursuant to Ark. Code Ann. §11-

9-715(b)(Repl. 2012).

IT IS SO ORDERED. 

   
                               
SCOTTY DALE DOUTHIT, Chairman

                               
PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the

majority's opinion finding that the claimant proved that
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he sustained injuries arising out of and in the course

of his employment.  My carefully conducted de novo

review of this claim in its entirety reveals that the

claimant has failed to prove that he sustained injuries

arising out of and in the course of his employment with

the respondent-employer on June 7, 2014. 

It is undisputed that an incident occurred on

June 7, 2014, whereby a hopper train rolled down an

incline and rear-ended an engine in which the claimant

was sitting.  At the time of the incident, the claimant

denied to his supervisor that he had sustained any

injuries and he failed to fill out forms regarding the

incident as per his supervisor’s instructions.  Because

I believe Mr. Ridgell’s testimony that the other two

employees involved in the incident filled out these

forms, I find that Mr. Ridgell’s testimony in this

regard is credible whereas the claimant’s is not. 

Therefore, I find that the claimant was given an

opportunity to report his injuries at the time of the

incident and he failed to do so.    

The claimant now alleges that he received

injuries to his chest, neck, and shoulder as a result of

the June 7, 2014, incident which eventually required

medical treatment.  The record shows that the claimant

initially received medical treatment from his primary
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care physician, Dr. Webb, seven days after the incident,

and that Dr. Webb diagnosed him with back pain, muscle

strain, and chest wall pain.  In a follow-up report (I

note neither report was specifically dated), Dr. Webb

noted that the claimant’s symptoms had reportedly

worsened.  The record demonstrates, however, that the

claimant had visited with Dr. Webb four months prior to

the June 2014 incident, at which time he was treated for

the same symptoms.  At that time, Dr. Webb noted that

the claimant had visited the emergency room two years

prior, at which time he was diagnosed with inflamation

of the ribs. 

As between the claimant’s deposition and

statements he made at the April 2014 hearing, the

claimant offered conflicting testimony concerning his

prior medical treatment.  For example, the claimant

testified in deposition that he had neither sought

medical treatment from Dr. Webb prior to the June 7,

2014, work-related incident, nor had he taken any

prescription medications.  At the hearing, however, the

claimant admitted that not only had he received

treatment from Dr. Webb four months prior to the June 7,

2014, incident, but he had been prescribed pain

relievers and muscle relaxers as a result of that

treatment.  



HOBBS - G405605 15

In his medical reports following the June 7,

2014 incident, Dr. Webb failed to note any objective

findings of acute injury; finding only that the claimant

suffered from back pain, muscle strain, and chest wall

pain.  Whereas the record does support the claimant’s

assertion that Dr. Webb referred him for an MRI, I note

that this study was specifically for the claimant’s neck

complaints.  Furthermore, the claimant stated that he

visited Dr. Webb six times following the June 7, 2014,

incident, yet he failed to provide documentation of any

but two visits with Dr. Webb following the June 7, 2014

incident: his initial visit and one follow-up visit. 

The claimant presented to his chiropractor,

Dr. Globke, on December 3, 2014, with “neck pain into

left arm, chest pain, headaches, low back pain, numbness

in left arm.”  At that time, Dr. Globke referenced

muscle spasms in the claimant’s back and neck.  X-rays

taken at that time revealed some pathology in the

claimant’s spine, none of which appeared acute.  The

claimant received several chiropractic adjustments with

physical therapy during December of 2014, which Dr.

Globke reported had a positive impact on his reported

pain levels.  The claimant, however, denied that this

treatment helped improve his pain.  I note that the

symptoms Dr. Globke addressed with his treatment were
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essentially the same symptoms the claimant reported to

Dr. Webb prior to the June 7, 2014 incident.  In

addition, the claimant informed Dr. Globke that the

onset of his symptoms was in July, rather than June,

which I note corresponds with the time at which Ms.

Adkins interacted with the claimant at a rodeo and

overheard the claimant telling someone that he was

unable to participate in a roping event due to an

injury.

In addition, the claimant’s testimony was

conflicting and confusing with regard to the actual

onset date of his symptoms.  For example, at one point

in his testimony the claimant stated that his symptoms

started the day of the incident, while in previous

testimony he had stated that his symptoms began to

develop during the three days he was scheduled off

following the incident.  At any rate, the claimant

failed to seek medical attention for his symptoms until

a week following the incident.

Moreover, the claimant’s testimony contradicts

Mr. Ridgell’s with regard to whether he was ever

instructed or permitted to make a written report of his

alleged injury.  More specifically, the claimant

testified that although he asked Mr. Ridgell on at least

two occasions immediately following the incident if he
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needed to fill out an incident report, he was denied the

opportunity to do so.  Mr. Ridgell, on the other hand,

testified that he instructed all three of the employees

who were involved in the incident to fill out incident

reports once they were back at the depot, which the

claimant failed to do.  Further, I note that Ms. Adkins

was the custodian of the forms that the employees were

to fill out, and she testified that the claimant never

asked her for those forms.  I find that Mr. Ridgell’s

testimony regarding the claimant’s failure to fill out

paper work following the incident of June 7, 2014, is

supported by Ms. Adkins’ testimony reflecting that the

claimant never asked her for the forms to fill out,

whereas the other two employees did.  Therefore, I give

more weight to the testimony of Mr. Ridgell than I do

the claimant’s testimony regarding this matter.  In

doing so, I find that the claimant was not only offered

an opportunity to report his alleged injury, but that he

was, in fact, instructed by his supervisor to make an

incident report which the claimant willfully failed to

do.

I find consistency, however, in the claimant’s

testimony and that of Mr. Ridgell’s with regard to

claimant having denied injury at the time of the June 7,

2014, incident.  To illustrate, Mr. Ridgell testified
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that upon asking the claimant whether he was injured

following the June 7, 2014, incident, the claimant

stated that he was not.  The claimant admitted that Mr.

Ridgell had asked him if he was injured and that he

stated he was just “banged up.”  Therefore, I find that

the claimant failed to report any injury to his

supervisor on the day of the incident.

Finally, there were inconsistencies in the

claimant’s testimony concerning the claimant’s return to

work following the June 7, 2014, incident.  For example,

the claimant stated in deposition that he came to work

for a mandatory safety meeting on his scheduled day off,

was asked to work, and could only work until mid–shift

before having to leave due to his pain.  The claimant

changed his testimony at the hearing before the

commission, however, and stated that he worked a full

shift that day.  Furthermore, Mr. Ridgell testified that

the claimant worked a full shift on the day of the

safety meeting, and that he either worked alongside the

claimant or communicated with him on a regular basis

during that shift.  Mr. Ridgell testified that the

claimant never complained about any injury-related

symptoms or need to stop working during that shift. 

Further, both Mr. Ridgell and Ms. Adkins testified that



HOBBS - G405605 19

the claimant had an opportunity to report an injury

during the safety meeting and that he failed to do so. 

Questions concerning the credibility of

witnesses and the weight to be given to their testimony

are within the exclusive province of the Commission. 

Powers v. City of Fayetteville, 97 Ark. App 251, 248

S.W.3d 516 (2007).  When there are contradictions in the

evidence, it is within the Commission’s province to

reconcile conflicting evidence and to determine the true

facts.  Cedar Chem. Co. v. Knight, 99 Ark. App. 162, 258

S.W.3d 394 (2007).  The Commission is not required to

believe the testimony of the claimant or any other

witness, but may accept and translate into findings of

fact only those portions of the testimony that it deems

worthy of belief. Id. However, the Commission may not

arbitrarily disregard the testimony of any witness. 

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184

S.W.3d 31 (2004).

Due to the inconsistencies in the claimant’s

testimony as noted above, as well as others found in the

record but not discussed herein, I find that the

claimant is not a credible witness.  Furthermore,

although I find that an incident involving two train

cars occurred on June 7, 2014, I further find that the

claimant has failed to present evidence supported by
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objective findings that he sustained any injury as a

result of that incident in that the record shows that

the claimant had been treated for those same symptoms

approximately four months prior to June 2014.  In

addition, and especially since I find that the claimant

is not a credible witness, I find no reason to doubt Dr.

Webb’s notation that the claimant had presented to an

emergency room approximately two years prior to February

of 2014, with the same or similar symptoms, at which

time he was diagnosed with inflamed ribs.  Furthermore,

although upon his examination of the claimant Dr. Globke

noted objective findings such as muscle spasms, I note

that this was approximately six months after the

claimant’s alleged work-related injury; there were no

acute findings on the claimant’s x-rays, and; Dr. Globke

failed to state within a reasonable degree of medical

certainty that the claimant’ condition resulted from the

June 7, 2014 incident.  Rather, Dr. Globke noted that

the claimant reported an onset of symptoms in July of

2014, which resulted from a work-related incident.  

All-in-all, the record is deficient of

documented, objective evidence to support the claimant’s

testimony (which I find is not credible) that he

sustained physical injury as a result of the June 7,

2014, incident that required medical treatment.  Due to
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the lack of contemporaneous medical evidence supported

by objective findings of an injury having resulted from

the incident of June 7, 2014, combined with the fact

that 1) the claimant had been treated for the same or

similar symptoms four months prior to that incident; 2)

he failed to report an injury on the date of the

incident, to fill out paper work as instructed at that

time, or even complain to anyone of an injury; 3) he

failed to report an injury at the safety meeting, but

instead volunteered to work thereafter on his scheduled

day off; and, 4) after his initial treatment with Dr.

Webb he failed to seek additional medical attention for

some six months following his alleged compensable

injury, I find that the claimant has failed to meet his

burden of proof that he sustained a compensable injury

to any part of his body as a result of the June 7, 2014,

work-related incident.  Therefore, I find that the

compensability of this claim should be denied.  

Accordingly, I must respectfully dissent from

the majority's opinion.

                               
KAREN H. McKINNEY, Commissioner


