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Decision of Administrative Law Judge:  Reversed and
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OPINION AND ORDER

Respondents appeal the decision of an

administrative law judge filed on July 9, 2015, finding that

the claimant proved she sustained a compensable aggravation,

low back injury on September 1, 2014.  Our carefully

conducted de novo review of this claim in its entirety

reveals that the claimant has failed to prove by a

preponderance of the evidence that she sustained a

compensable aggravation of a pre-existing low back condition

on September 1, 2014.  Therefore, the Full Commission finds
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that the opinion of the administrative law judge should be

reversed and medical benefits should be denied. 

This is not a complicated claim.  The claimant had

admittedly suffered from low back problems for at least

fifteen (15) years prior to her alleged injury of September

1, 2014, and she had received medical treatment for this

condition as recently as two weeks before her alleged work-

related injury. 

The record shows that progress notes from the

North Arkansas Regional Medical Center - Rural Health Clinic

reflect that the claimant began treating for low back

symptoms in as early as 2002.  For example, a progress

report dated December 2, 2002, shows that the claimant 

presented to the clinic with right hip pain in her “buttock

area” and that she had reportedly suffered a “catch in her

back” a month earlier that “still hurts.”  Likewise, a

progress report dated January 2, 2003, reflects that the

claimant reported that she had a “herniated disc in her

lower back,” and that she was “doing fine” until she

finished her Prednisone, “now hurts bad again.”  

A progress report from the Rural Health clinic

dated September 26, 2012, reflects that the claimant

presented with sciatica in follow-up after an appointment
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she had with Dr. “Sidoni” (sic).  This report further

reflects that the claimant “[s]aw Mr. Rose yesterday for

back pain,” and that he wanted her to get an MRI.  The

claimant complained on that date of back pain and right hip

pain that radiated down her right lower leg.  This record

further indicates that her medical provider suspected that

the claimant suffered from a herniated disc.  The claimant

was given Depo-Medrol, and it was noted at that visit that

Mr. Rose had given her a refill for Norco.  The record shows

that the claimant’s prescription for Norco was again filled

on October 1, 2012.  

The record reflects that the claimant returned to

the clinic on October 8 and October 10, 2012, with symptoms

of back pain radiating down into her right leg, which was

attributed to sciatica.  The claimant also returned to the

clinic in follow-up for these same symptoms on March 21,

2013.

While we note that the previous records from the

Rural Clinic were all hand-written and difficult to read, a

clinic report dated May 15, 2013, from the North Arkansas

Regional Medical Center - Newton County Family Practice

clinic was type-written and legible.  This report, which was

electronically signed on May 23, 2013, by Jennifer Shepherd,
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APN for Dr. James Justice, reflects that the claimant

presented on that date with left hip pain.  The History of

Present Illness portion of that report states, in part, as

follows:

New symptom(s):
c/o low back pain that

radiates to left buttocks, leg
sometimes feels numb and
tingly, uses hydrocodone prn,
but wanted to get treatment
before the pain gets as bad as
it did with the last episode.

It was further noted in this report that on

palpation of the claimant’s lumbar spine/lower back, the

claimant exhibited “pain with flexion, paraspinal spasm,

left, lumbar.”  The claimant was again assessed with

sciatica, for which she was prescribed Flexeril and given a

corticosteroid injection.  The claimant was instructed to

continue taking her hydrocodone “as directed prn for pain,”

and told to return if her symptoms persisted.

The record reflects that the claimant presented to

the clinic on September 12, 2013, seeking another steroid

shot for her left sciatic pain.  According to Dr. Justice’s

notes, “She says Jennifer gave her a steroid shot in May and

wonders if it is too early for another. Said that one worked

wonders.  Says the pain is not as bad as it was in May.” 
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Among his assessment of the claimant’s prevailing conditions

on that date, Dr. Justice noted left-sided sciatica and

degenerative disc disease, for which Dr. Justice gave the

claimant another steroid injection.  On November 15, 2013,

the claimant called Dr. Justice’s office seeking a re-fill

of her prescription Norco.  

On August 18, 2014, the claimant returned to Dr.

Justice for another steroid injection.  At that visit, the

claimant informed Larry Ramsey, PA, who actually saw the

claimant on that date, that it was past time for her Depo-

Medrol injection and it “hurts to get up in the am.” 

Furthermore, the claimant reported that her left-sided

sciatica had been “acting up” for one week.  Mr. Ramsey

assessed the claimant with sciatica for which he gave the

claimant a steroid injection, re-filled her prescription for

Norco, and started her on cyclobenzaprine (Flexeril).  

On September 3, 2014, the claimant presented to

the clinic with “pain in low back and radiating down to left

hip and down left leg” from unloading a truck two nights

prior to her appointment.  The History of Present Illness

portion of this report states as follows:

New symptom(s):

 Pt reports several hrs
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after heavy lifting from
truck felt a gradual
increasing bil lumbar
pain w/radiating pain
down left buttocks to
thigh x3d. Pt having to
take norco/flexeril for
pain control and needs
rf. No
numbness/swelling/bowel
or bladder dysfunction. 

The claimant was assessed with a lumbar sprain and

prescribed Norco and Flexeril.  In addition, the claimant

was instructed not to lift, pull, or push over five pounds. 

In a follow-up report dated September 10, 2014, the claimant

reported a fifty percent (50%) improvement in her symptoms

with continued left lumbar and mid buttock pain with

intermittent pain radiating down her left posterior thigh. 

Mr. Ramsey noted that the appointment that day was a follow-

up appointment for a “sciatica flare-up,” and he assessed

the claimant with sciatica and lumbar sprain for which she

was given a shot of Toradal.1  

On September 22, 2014, the claimant presented to

the Arkansas Orthopedics and Sports Medicine clinic where

she was seen by Dr. Sidani.  On the Current Injury or

Problem Form that the claimant filled out in connection with

1 I note that she requested another steroid injection, but
having had one a week earlier, it was too soon.
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that visit, she listed that she was having pain in her lower

back, “down into both leg[s] - both sides of hips.”  The

claimant reported that she was injured on September 2nd,

(which she then appeared to change to September 1st of

2014), while she was “lifting heavy crate in twisting motion

above head.”  The claimant noted that she had seen Dr.

Justice for this alleged injury on September 3, 2014, and

she indicated that she had experienced the “same pain” years

ago.  The claimant further noted that she had “2

prescriptions - didn’t help - not taking.”  Dr. Sidani’s

Clinic Report of this visit, states in relevant part as

follows:

PATIENT HISTORY: The patient
is a 58-year-old female who
was doing some lifting at
Harps Foods in Jasper,
Arkansas back on 9/01/14. She
states she lifted a heavy
crate and did a twisting
motion with it to stack it
overhead. She did not have
immediate pain in her back,
but the next morning was
having significant low back
pain running down her left
leg. She denies specific
numbness or tingling. She has
had back problems back in 2012
we treated her for and states
this kind of stuff usually
goes away after a few weeks,
but this time it has not. She
was seen in the emergency room
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on 09/03/14, and prescribed
cyclobenzaprine and pain
medication. She was given a
shot of steroid at that point
as well with little relief.
Her pain is located in the low
back radiates to the left hip
and down the left leg to her
foot and again denies any
specific numbness.

Upon physical examination of the claimant, Dr.

Sidani noted that the claimant’s left lower leg extremity

showed a positive straight leg raise at 30 degrees, which

reproduced her symptoms.  The claimant had normal muscle

strength at 5/5 to “all four groups”; no sensory deficits;

low back tenderness to palpation without specific spasm;

minimal SI joint tenderness; non-tender Tronchanteric bursa,

and; negative leg roll maneuvers of the hip.

Dr. Sidani noted that two radiographic views of

the claimant’s lumbar spine showed mild degenerative changes

and mild degenerative disc disease at the lower levels.  In

conclusion of his report, Dr. Sidani wrote that the claimant

had low back pain with a possible “component of

radiculopathy.”  Dr. Sidani recommended anti-inflammatories

in the way of a Medrol Dosepak, and he planned to continue

the claimant on cyclobenzaprine and pain medication as

needed.  Dr. Sidani restricted the claimant to “a sit-down
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job at work,” and if one should not be available, then off

of work entirely.  Dr. Sidani also recommended physical

therapy in order to “work on hamstring stretching and

modalities,” and he stated that if her pain continued he

would recommend an MRI.  

While reports from the Jones Physical Therapy and

Sports Medicine clinic reflect that the claimant’s

stretching exercises were beneficial, in a report dated

October 7, 2014, Sam Wilson, MS, MSPT, stated:

Assessment/Diagnosis: Overall
pain reports have improved
however, she continues to
complain of severe pain with
prolonged standing as well as
left leg pain and numbness.
She has attempted to work her
normal job but unable to stay
very long due to pain and
numbness into her left lower
extremity. We will continue to
progress treatments as
tolerated.

Two days later, Mr. Wilson noted that the claimant

stated that her symptoms had improved and that she had

“walked some.”  She reported, however, that she was still

unable to work due to prolonged standing.  Mr. Wilson

further noted that the claimant demonstrated improved

mobility.  

Upon her follow-up visit with Dr. Sidani on
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October 13, 2014, he noted that the claimant reported that

“her back has gotten better,” and that she denied radicular

symptoms.  Therefore, Dr. Sidani returned the claimant to

regular duty.  When the claimant returned for a follow-up

visit on October 27, 2014, however, she reported an increase

in symptoms since returning to full duty.  Therefore, Dr.

Sidani referred her for an MRI.  In addition, he restricted

the claimant once more to sit-down duty only. 

On October 21, 2014, the claimant underwent a

chiropractic evaluation at the TLC Chiropractic clinic.  In

the Preliminary Patient History portion of her initial

evaluation, it was noted that the claimant reported she

lifted a cart at work and she experienced low back pain the

next day.  She also reported that Dr. Sidani told her that

her hips were uneven and that the last chiropractic

adjustment she had was thirty (30) years prior following a

motor vehicle accident.

An MRI scan of the claimant’s lumbar spine was

taken on October 30, 2014.  This study showed a small to

moderate size posterior protrusion at L4-L5 that “may be”

more pronounced to the left side of midline, which appeared

to cause “neuroforamen narrowing of the available AP spinal

canal diameter/spinal stenosis,” and neuroforamen narrowing,
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more pronounced on the left.  In addition, this study showed

diffuse spinal stenosis at levels L3-L4 and L4-L5. 

Interestingly, the radiologist, Dr. Chris Bennett, posed the

following question: “Does this patient have a left-sided

radiculopathy?”

On November 3, 2014, Dr. Sidani noted that he had

reviewed the claimant’s MRI and he agreed that it showed a

small to moderate disc protrusion at L4-L5 on the left.  Dr.

Sidani referred the claimant to Dr. Blankenship for a

neurosurgical consultation.  Pending that consultation, Dr.

Sidani restricted the claimant’s activities to no bending,

no lifting over five (5) pounds, and no twisting at the

waist. 

A repeat MRI study of the claimant’s lumbar spine

taken on December 8, 2014, showed no distal conus medullaris

pathology or pathology of the cauda equina; mild disc space

degeneration with disc bulging, and; flattening of normal

lordosis noted as “hinged” at levels T1 and T2 of the

claimant’s thoracic spine.  The claimant’s lumbar findings

were as follows:

1. Segmental spinal stenosis
at L3-L4 and L4-L5, more
severe at L4-L5 with gross
annular fissuring noted behind
the facet joint on the right.
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This results in bilateral L4
neural foraminal narrowing,
right greater than left, and
central canal stenosis. At the
L3-L4 level, only mild
stenosis is noted.

2. Multilevel facet
arthropathy as described in
the narrative.

3. Disc space degeneration at
L4-L5.

4. Sagittal and coronal plane
imbalance as described in the
narrative. 

In a clinic report drafted by Dr. Blankenship on

December 15, 2014, he stated as follows:

HPI: 
Patient is in today for
evaluation of her low back
pain. She complains of low
back pain that radiates
bilateral hips, left worse
than right. Pain then goes
down lateral left leg to her
foot. Reports numbness and
tingling in left leg and foot.
Standing and bending
aggravates her pain. States
has decreased strength in her
left leg. Patient reports that
she has done 6 visits of
[physical therapy] that has
helped her some with her pain.
She has done chiropractic care
with good relief as well. Her
primary care physician gave
her a IM cortisone injection
that did not afford her any
relief. Dr. Sidani gave her an
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oral dose pack of steroids
that also did not afford any
relief. Her pain started a
couple of years ago but has
markedly been worse since
9/1/2014 after lifting a crate
at work. Her pain has actually
improved through these last
couple of weeks. 

Dr. Blankenship added that AP and lateral

radiographs “demonstrate that the patient has some disk

space settling at L4-L5 and to a lesser extent L5-S1.”  He

added that in flexion “there is approximately 2 mm of

anterolisthesis at L4-L5 that reduces in neutral position

and flexion.”  Upon physical examination of the claimant,

Dr. Blankenship noted that her lumbar spine range of motion

was restricted with flexion and extension due to pain, and

that all of her physical maneuvering tests, such as

Gaenslen’s test, straight leg raising, and Faber test, were

positive on the left side.  Dr. Blankenship noted his

Impression of the claimant’s condition as follows:

Ms. Griffith has had pain in
her back and leg for over two
years. On the first of
September of this year, she
was lifting a crate and
twisting when she had marked
exacerbation of her pain. She
has had some chiropractic
treatment with Dr. Terri
Coates with some relief. She
has had one IM injection of
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steroid medication with no
significant relief. The
patient states that she does
have some new paresthesias
after her injury of
09/01/2014, and her pain has
been significantly worse since
then. The location of the
actual pain is unchanged. The
patient had no pre injury MRI.
The patient’s MRI demonstrates
a posterior disk protrusion at
L4-L5 with severe bilateral
left greater than right
lateral recess and canal
stenosis. The patient does
have positive findings for
both SI joint pain and
pyriformis on the left. I
think these are secondary. 

Dr. Blankenship offered the claimant two options:

she could continue with more aggressive conservative

treatment or undergo surgery.  The claimant opted for

continued conservative treatment. 

The claimant continued treating with her

chiropractor, and on January 20, 2015, she presented to pain

management specialist, Dr. Robert Cannon, for an evaluation. 

In the report of that visit, Dr. Cannon noted that the

claimant’s pain originated in September of 2014 “when she

lifted a heavy object and twisted to place it on a higher

shelf.”  The claimant rated her pain as 1/10 at best and

9/10 at worst.  The claimant described her leg pain as
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sharp, and her low back pain as dull and burning with

numbness in her left lower extremity and foot.  The claimant

reported that lying down, sitting down, hot treatment, and

cold treatment provided some pain relief.  She further

reported that bending forward, standing, lifting, and

twisting aggravated her pain.  Dr. Cannon performed lumbar

epidural steroid injections on February 4, 2015, and March

12, 2015.

The claimant testified at the hearing before the

commission on April 14, 2015 that she worked for the

respondent-employer in the meat department as a “closing

manager” at the time of her alleged injury.  According to

the claimant, her duties entailed going out on the floor and

helping stock the shelves, cleaning up, facing the products,

and making sure that all the paperwork was done at

nighttime.  She was also responsible for “clos[ing] up the

store.”  As to the incident by which the claimant claims she

was injured, she testified as follows:

A. I was condensing material
from a load. I was loading
into a milk crate. And I was
lifting  - - I was putting 64-
ounce bottles of juice in the
crate. And then I raised it up
and moved it to another cart
and it was slightly above my
head and I felt a twinge then.
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Q. A twinge where?
 
A. In my lower - - in my lower
back.

Q. And what kind of - - can
you describe this twinge?

A. It was more or less a pull.
I didn’t think too much of it
at the time, but it was a
pull.

The claimant testified that she did not report

this incident, but finished her shift.  When asked how she

felt the remainder of her shift, the claimant stated, “It

gradually got worse, but it wasn’t to where I couldn’t work,

so I just -- I went ahead and just worked through it.”  The

claimant stated that she worked the next day, but she was

feeling “pretty rough.”  When asked to describe her symptoms

on the day following her alleged injury, the claimant

stated, “I was hurting pretty bad. My hips were both hurting

and my leg was hurting a bit, so I couldn’t wait until the

next day when I was off work and I could go see the doctor.” 

The claimant testified that she first saw her

family practitioner, Dr. Justice’s, Nurse Practitioner,

Larry Ramsey.  Although the claimant could not recall the

specific treatment she received from Mr. Ramsey, she stated

that he returned her to work with restrictions.  
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The claimant stated that she failed to report her

alleged injury when she returned to work the next day

because she thought it would “go away.”  The claimant

continued as follows: “I had had a shot earlier like in

August and I thought maybe that would pick up and take over

and I would feel better, but I didn’t.”  The claimant could

not recall “exactly when” she reported her alleged injury,

but stated that she was “doubled over in the aisles and the

grocery manager come over and saw me and he asked me about

it.”  The claimant testified that the grocery manager then

reported the claimant’s alleged injury to the store manager,

“which immediately brought me the comp papers and had me

start filling them out.”  

A Harp’s Food Stores, Inc., Worker’s (sic)

Compensation Accident Report reflects that the claimant

reported her alleged injury on September 18, 2014.  This

report further reflects that the claimant first reported her

injury on September 3, 2014, to her “Personal Doctor’s nurse

Practitioner” who assigned her restrictions.  When asked how

her injury occurred, the claimant wrote, “I lifted a heavy

crate higher than my head in a turning position to sit on U

Boot.”  When asked to describe her injuries, the claimant

wrote, “He said it was a pulled muscle in my lower back that
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had my sciatic nerve pinched - pain has increased since

accident and has radiated into my left hip & leg. Sometimes

the lower leg feels kind of numb.”

The claimant testified that the respondent-carrier

sent her to Dr. Sidani.  The claimant stated that between

the medication that Dr. Sidani prescribed and physical

therapy she “did feel a little better.”  The claimant agreed

that Dr. Sidani referred her to Dr. Blankenship, who gave

her a surgical option which she declined. The claimant

confirmed that she had received two injections from Dr.

Cannon as of the April, 2015 hearing, and that she was

scheduled for another.  The claimant stated that she has

returned to work for the respondent-employer in the “fuel

room” where her duties are within her restrictions.  The

claimant further testified that the respondent-employer has

accommodated her with her work schedule so that she is able

to work four hours a day, four days a week.  The claimant

testified that she has been gradually increasing her work

hours.

The claimant admitted that she has had prior

problems with her back, but that it has mostly been “pain

down my leg,” for which she “usually went in and got a shot

in my hip and it would go away.”  The claimant stated that
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the treatment she received for her pre-existing condition

did not interfere with her work.  Upon being asked to

compare her symptoms prior to September 1, 2014 with those

that she has experienced after that date, the claimant

testified as follows:

A. After September 1st, it was
much worse. I can’t do
anything that I used to do
beforehand, so...

Q. What did you used to do
beforehand?

A. Well, I would lift things
more than 5 pounds beforehand
for sure. A lot of my
activities, I just - - I’m
just not able to do it
anymore.”

Q. What kind of activities did
you do before September 1st

that you can’t do now?

A. Kayaking, going camping,
working in my flower beds. I
can’t lift the mulch around or
heavy plants.

The claimant later added that she can no longer

lift her grandchildren, sweep, vacuum, or perform certain

acts associated with personal hygiene, such as “clipping her

toenails,” which she attributed, in part, to weight gain as

a result of her steroid use.

The claimant stated that she did not miss work due
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to her back condition prior to September 1, 2014.  The

claimant admitted, however, that her present pain is in the

same location with the same related symptoms: it’s just

“much worse.”  The claimant confirmed that she had been

referred for an MRI study in 2012, but stated that she

“really didn’t feel like she had the money to do this and I

hadn’t, you know, I hadn’t suffered that bad, so I’d get a

shot and I would be on my way.” 

On cross-examination, the claimant agreed with the

accuracy of medical reports contained within the record

dating back to 2002.  The claimant further agreed that she

experienced problems with certain work-related activities,

such as mopping and sweeping, in jobs she performed prior to

her employment with the respondent-employer.  The claimant

acknowledged having long-standing problems with her back

prior to September 1, 2014, which included back and leg

symptoms.  The claimant admitted that these symptoms would

improve with treatment, but they never completely resolved. 

The claimant confirmed that the longest she went without

treatment for her back prior to September 1, 2014, was

eleven (11) months.  Finally, the claimant admitted that she

had received an injection for her symptoms two weeks prior

to September 1, 2014, and that she was taking Norco
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(hydrocodone) and a muscle relaxer (Flexeril) at the time of

her alleged injury.  The claimant admitted that she always

has her medications refilled “close to the day” that she

would need to refill them in case she needed them.

Although the claimant admits and the record

supports the fact that the claimant suffered from chronic

back problems with the same symptoms prior to September 1,

2014, the claimant contends that she injured her back on

that date as a result of loading a crate at work.  In other

words, the claimant contends that she sustained an

aggravation, or a new injury to a pre-existing condition, as

a result of her work activities on September 1, 2014.  

The claimant was under active medical treatment

for her back for pre-existing problems in the same area of

her back as she claims she injured on September 1, 2014, and

for the exact same symptoms she says she now experiences as

a result of that injury.  Accordingly, we find that the

claimant has failed to prove by a preponderance of the

evidence that she suffered a new injury on September 1,

2014.  Rather, the preponderance of the evidence

demonstrates that, at most, the claimant sustained a

temporary exacerbation of a pre-existing condition on

September 1, 2014, which is not compensable.
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Ark. Code. Ann. § 11-9-102(4)(A)(i)(Supp. 2009)

defines a compensable injury as:

[a]n accidental injury causing
internal or external physical
harm to the body... arising
out of and in the course of
employment and which requires
medical services for results
in disability or death. An
injury is “accidental” only if
it is caused by a specific
incident and is identifiable
by time and place of
occurrence[.]

A compensable injury must be established by

medical evidence supported by objective findings.  Ark.

Code. Ann. § 11-9-102(4)(D).  “Objective findings” are those

findings which cannot come under the voluntary control of

the claimant. Ark. Code. Ann. § 11-9-102(16).  These

objective findings specifically exclude pain, straight-leg

raising tests, and range of motion tests.  Burks v. RIC,

Inc., 2010 Ark. App. 862, ___ SW3d ___ (2010).

Furthermore, the employer takes an employee as he

finds him, and employment circumstances that aggravate pre-

existing conditions are compensable.  Hickman v. Kellogg,

Brown & Root, 372 Ark. 501, 277 S.W.3d 591 (2008).  A pre-

existing disease or infirmity does not disqualify a claim if

the employment aggravated, accelerated, or combined with a
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disease or infirmity to produce a disability for which

workers’ compensation benefits are sought. Id.   

An aggravation, such as the claimant claims, is a

new injury  resulting from an independent incident. Id.;

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900

(2000).  Being a new injury with an independent cause, it

must meet the definition of a compensable injury in order to

establish compensability for the aggravation. Id.  Moreover,

Arkansas appellate courts have determined that an

aggravation, being a new injury, must be evidenced by

objective evidence of a new injury to the pre-existing

condition.  Vaughn v. Midland Sch. Dist., 2012 Ark. App.

344, ___ S.W.3d ___ (2012); citing, Barber v. Pork Group,

Inc., 2012 Ark. App. 138, ___ S.W.3d ___ (2012).  In Vaughn,

supra, the court rejected the appellant’s argument that Ark.

Code Ann. §11-9-102(4) has been misinterpreted to require

“new” objective medical findings to establish a new injury

when the claimant seeks benefits for an aggravation of a

pre-existing condition.  Rather, the court reasoned that

where the only objective findings present were consistent

with prior objective findings or consistent with a long term

degenerative condition rather than an acute injury, the

Commission did not err in finding that the claimant could
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not meet the objective findings requirement of a

compensable, aggravation injury.  See, Vaughn v. Midland

Sch. Dist., supra.

Here, as in Vaughn, supra, the claimant has failed

to establish by medical evidence supported by objective

findings that she sustained a “new” injury to her lumbar

spine as a result of a work-related incident on September 1,

2014.  The record clearly establishes that the claimant had

been treating for the same, recurrent symptoms for over a

decade at the time of her alleged compensable, aggravation

injury.  For example, on December 2, 2002, the claimant

presented for follow-up medical treatment for symptoms of

right hip pain in her buttock area reportedly caused by a

“catch in her back” a month earlier that she stated “still

hurts.” (Emphasis mine) Likewise, a progress report dated

January 2, 2003, reflects that the claimant reported that

she had a “herniated disc in her lower back.”  Moreover, the

claimant reported that she was “doing fine” until she

finished her Prednisone, but that her back “now hurts bad

again.”  

Notwithstanding that the claimant failed to

undergo an MRI study until after September 1, 2014, the

record shows that on September 26, 2012, she was referred
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for such a study after she presented for follow-up medical

treatment with symptoms of sciatica and back pain.  The

record further reflects that the claimant complained to Dr.

Sidani on or about that date of right hip pain that radiated

down her right lower leg.  It was at that time that her

medical provider suspected that the claimant suffered from a

herniated disc.  In addition to receiving an injection of

Depo-Medrol at that appointment, it was indicated that the

claimant  had been given a prescription for hydrocodone by

Mr. Rose the previous day.  The record further indicates

that the claimant received another prescription for

hydrocodone on October 1, 2012.  Thereafter, the claimant

returned to the clinic on October 8, 2012, October 10, 2012,

and on March 21, 2013 with symptoms of back pain radiating

down into her right leg, which was attributed to sciatica. 

Likewise, a clinic report dated May 15, 2013, from

the North Arkansas Regional Medical Center - Newton County

Family Practice clinic reflects that the claimant presented

on that date with low back and left hip pain that radiated

into her left buttocks, and which was accompanied with

occasional numbness and tingling in her left leg.  Although

the claimant was taking hydrocodone for these symptoms, she

informed her doctor that she “wanted to get treatment before
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the pain gets as bad as it did with the last episode.”  We

note that pain with flexion and paraspinal muscle spasm in

the claimant’s left lumbar back were noted upon physical

examination on that date.  The claimant was again assessed

with sciatica, for which she was prescribed Flexeril and

given another corticosteroid injection.  In addition, she

was instructed to continue taking her hydrocodone for pain.

On September 12, 2013, the claimant presented to

Dr. Justice seeking another steroid injection and reporting

that the steroid injection she received in May of that year

had “worked wonders.”  We note that Dr. Justice assessed the

claimant with left-sided sciatica and degenerative disc

disease, for which Dr. Justice gave the claimant another

steroid injection.  On November 15, 2013, the claimant

called Dr. Justice’s office for a re-fill of Norco.  

Finally, on August 18, 2014, just two weeks before

her alleged September 1, 2014, injury, the claimant

presented to Dr. Justice for another steroid injection.  The

claimant’s symptoms at that time included left-sided

sciatica, which the claimant reported to Mr. Ramsey had been

“acting up” for one week, and she stated that it “hurts to

get up in the am.”  Once more, the claimant was assessed

with sciatica, for which she was given a steroid injection



Griffith - G409310    27

and prescriptions for Norco and Flexeril. 

The claimant testified that she failed to report a

work-related injury at the time of the alleged work-related

incident of September 1, 2014 because she thought it would

“go away.”  This admission is consistent with the medical

records which demonstrate that the claimant’s prior flare-

ups generally temporarily resolved after treatment.  This

admission is also consistent with Dr. Sidani’s September 22,

2014, report wherein he stated that “this kind of stuff

usually goes away after a few weeks.”  The medical records

in this claim do, in fact, show that the claimant’s symptoms

improved after she received treatment following the alleged

September 1, 2014, incident.  For example, on September 10,

2014, the claimant reported a fifty percent (50%)

improvement in her symptoms.  We note that it was on that

date that APN Ramsey noted that the appointment that day was

a follow-up appointment for a “sciatica flare-up,” and he

assessed the claimant with sciatica and a lumbar sprain. 

Likewise, on October 7th and 9th of 2014, the claimant’s

physical therapist noted that the claimant’s overall pain

had improved.  Then on her October 13, 2014 follow-up

appointment with Dr. Sidani, the claimant reported that her

back had improved and she denied radicular symptoms.  And,
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even though the claimant reported an increase in her

symptoms after her return to full duty, on December 15,

2014, Dr. Blankenship noted that the claimant’s pain had

actually improved “through these last couple of weeks.”

Although the claimant states that her pain is

worse now because of the September 1, 2014, incident, and

that it has not gone away, she admitted in testimony that

her symptoms are in the same area and of the same type for

which she has received medical treatment over the past

several years.  She further admitted that she was previously

referred for an MRI due to suspicion by her treating

physician that she had a herniated disc in her lumbar spine. 

Also, we note inconsistencies in the claimant’s reports to

medical providers and her testimony at the hearing before

the commission regarding the onset of her symptoms, which

cast doubt upon her credibility.  For example, on September

3, 2014, the claimant told Mr. Ramsey that her symptoms came

on gradually during the hours following the alleged

September 1, 2014, incident; on September 22, 2014, the

claimant told Dr. Sidani that her pain started the next

morning following the alleged incident, which was fairly

consistent with what she later told her chiropractor; and,

at the hearing in April, 2015, the claimant testified that



Griffith - G409310    29

her pain came on gradually following the incident, and that

it increased significantly the next day.

Finally, we note that while the claimant’s MRI

studies - both of which followed the alleged September 1,

2014 work-related incident - showed evidence of a small to

moderate size posterior protrusion at L4-L5, these studies

also showed multilevel facet arthropathy with disc space

degeneration at L4-L5.  These findings comport with Dr.

Justice’s 2013 diagnosis of sciatica and degenerative disc

disease, which had prompted a referral for an MRI study of

the claimant’s lumbar spine a year earlier in order to

either confirm or rule out a herniation.  They are also

consistent with Dr. Sidani’s September 22, 2014, assessment

of mild degenerative changes and mild degenerative disc

disease at the lower levels of the claimant’s spine as

revealed by two radiographic views of the claimant’s lumbar

spine. 

The preponderance of the evidence in this claim

shows that the claimant has been diagnosed and treated for

sciatica, degenerative disc disease, and a herniated disc

since at least 2002, with her most recent prior medical

treatment for her back condition having been two weeks prior

to her alleged injury of September 1, 2014.  Moreover, the
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claimant’s reported symptoms on that August 18, 2014,

doctor’s appointment wherein she stated that it “hurts to

get up in the am,” are intrinsically consistent with those

symptoms she reported having experienced the morning after

her alleged injury of September 1, 2014.  Therefore,

notwithstanding the claimant’s testimony that her pain

increased as of September 1, 2014, (testimony which we find

lacks credibility), the record clearly demonstrates that the

claimant experienced no change in her symptoms from the ones

she reported on August 18, 2014, and those that she reported

occurred on the morning after her alleged September 1, 2014,

injury.

Furthermore, the claimant admitted and the record

confirms that the claimant’s symptoms prior to September 1,

2014 were consistent with her symptoms after that date; the

only difference being the claimant’s reported increase in

pain and duration of these symptoms.  However, as previously

mentioned, the claimant  reported some improvement in her

condition to several of her medical providers after

September 1, 2014, and she eventually ended up opting for

the same conservative treatment she had historically

received.  Moreover, and perhaps more importantly, although

objective medical testing performed after September 1, 2014,
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confirmed a small to moderate size posterior protrusion at

L4-L5, the claimant reported that she had a “herniated disc

in her lower back” in January of 2003, and a lumbar

herniated disc was suspected by her treating physician in

2012.  Therefore, while we agree that the presence of a disc

protrusion at L4-L5 as seen on the claimant’s post-injury

MRI studies constitutes objective medical finding as

required by our statute to prove compensability, we find

that this objective medical evidence, standing alone, is

insufficient to establish that the claimant suffered a “new”

injury in the form of a protruding disc as a result of a

work-related incident on September 1, 2014, as the claimant

has failed to establish that this objective finding is

causally related to the alleged September 1st incident and

not her pre-existing condition.  Rather, the preponderance

of the evidence demonstrates that the claimant has suffered

from and received treatment for the same symptoms beginning

in at least 2002 through the present date, and that through

the years she has experienced multiple “flare-ups” of her

back condition, which has been consistently diagnosed as

sciatica, degenerative disc disease, and a herniated disc. 

Although no MRI study was done prior to September 1, 2014,

the claimant reported that she had a herniated disc in 2002,
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and suspecting the same, her treating physician recommended

an MRI study of the claimant’s lumbar spine in 2012. 

Furthermore, as in the past, the claimant reported

improvement in her symptoms following the treatment she

received after September 1, 2014.  With the only objective

proof of a new injury being the results of two post-injury

MRI studies, combined with the fact that the claimant has

been treated for these exact  same symptoms since at least

2002, we find that the claimant has failed to prove that she

sustained a “new” injury in the form of an aggravation of a

pre-existing disease in this claim.  Therefore, the decision

of the administrative law judge is hereby reversed and this

claim dismissed. 

IT IS SO ORDERED.

                               
                         SCOTTY DALE DOUTHIT, Chairman

                                
               KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must dissent from the majority opinion, denying the
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compensability of this claim. 

The claimant did have a long history of

chronic back pain with some pain into either leg. This

was problematic on a sporadic basis. She received

injections to relieve the symptoms, and her longest

period of freedom from symptoms was eleven months. The

majority has found that the claimant’s current need for

treatment is this chronic condition and not the lifting

incident in September 2014. Yet, the claimant’s

condition did change after the lifting incident.

The claimant had an injection to relieve a

flare in her symptoms in August 2014. These injection

had been successful in providing many months of relief

for the claimant. However, upon lifting a heavy box and

twisting, the claimant felt a twinge or pull in her

back, which generated pain which became intolerable. The

incident causing the twinge of pain in her back occurred

while the claimant’s chronic symptoms had been freshly

treated and resolved with an injection. The incident

caused a specific sensation at a specific moment, as the

manner in which her chronic symptoms just developed over

time.

The claimant experienced an improvement of her
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symptoms while on narcotic pain medication and muscle

relaxers, and while receiving physical therapy and on

limited work status. However, there is no time in the

medical records where the claimant did not have pain or

numbness. Once she returned to full duty work on October

13, 2014, her back pain increased and was radiating down

her left leg. 

The claimant had been able to manage her

chronic condition with injections. Since the September

1, 2014, lifting incident, she was able to get her

symptoms under control just enough to return to work,

and her return to work caused her symptoms to spike

again. This is not the normal pattern of her chronic

condition, which was that once the injection resolved

the pain, she was able to successfully return to work. 

No diagnostic scans were performed for the

claimant’s chronic condition. After her lifting injury,

an MRI was ordered and performed.

At a minimum, the lifting injury aggravated

the claimant’s pre-existing condition, changing it from

a manageable issue with sporadic need for treatment and

an ability to return to her physically demanding work to

a constant and worsened problem which was not responsive
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to conservative treatment and which did not allow her

successful return to work after treatment.

For the foregoing reasons, I dissent from the

majority opinion.

                                
                         PHILIP A. HOOD, Commissioner


