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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed June 15, 2015.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on January 27, 2015, and contained in a
pre-hearing order filed that same date,
are hereby accepted as fact.

2. The claimant has failed to prove by a
preponderance of the evidence that she
suffered a compensable left hand, wrist, and
arm injury as a result of a specific incident
injury on June 26, 2014.
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3. The claimant has failed to prove that she is
entitled to medical treatment for her alleged
injuries.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion, denying benefits for

an injury to her left hand, wrist and arm on June 26,

2014. The claimant was struck in the hand, wrist and arm

by a heavy bank door which was thrown open by a coworker

pushing chairs. She reported her injury that day, but no

paperwork was completed. The issues were employment

services and causal connection. 

On June 26, 2014, the employer held a picnic

for employees, for the distribution of stockholder

checks, speeches, honoring of retiring employees, and

morale boosting. It was for the enjoyment of the

employees and funded by the employer. It was in the

building where she worked. She was paid for the time.

The picnic was considered “work time.” The claimant had

left the picnic and returned to her desk to work. At

that point, the picnic was still ongoing. She had

brought a popsicle, provided by the employer, from the

picnic to her desk. It began to melt, prompting her to

take it to an office freezer to refreeze it and avoid a

mess. She worked for about a half an hour, at her desk,

was calling customers, as usual. Then the claimant
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returned to the freezer to get the popsicle, to eat at

her desk while she worked. She was struck by the door as

she put her hand out to open the door to get to the

freezer. The claimant stated that she was going to the

freezer to get the dessert that was provided as part of

the picnic to eat while she worked. It was in the

freezer to keep it from melting on her desk. At the time

of the injury, some people were working, and some were

still at the picnic.

The third hurdle of compensability for the

claimant is that she was performing employment services

at the time of the injury.  The term "employment

services" is not defined in the Arkansas Workers’

Compensation Act, but the Supreme Court has stated that

“an employee performs employment services when doing

something that is generally required by the employer.”

CV'S Family Foods v. Caverly, 2009 Ark. App. 114, 2

(2009)(citing Wallace v. West Fraser South, Inc., 365

Ark. 68, 225 S.W.3d 361 (2006)); Texarkana v. Conner,

373 Ark. 372, 376 (2008). The test for “employment

services” is “the same as that used to determine whether

an employee was acting within the course of employment,

i.e., whether the injury occurred within the time and



Goldbeck-G405650 5

space boundaries of the employment, when the employee

was carrying out the employer's purpose or advancing the

employer's interest directly or indirectly.” Id. The

Supreme Court in Texarkana v. Conner, supra, stated that

the “critical inquiry is whether the interests of the

employer were being directly or indirectly advanced by

the employee at the time of the injury,” and that the

issue depends on the particular facts and circumstances

of each case. The Court of Appeals has also explained

that “[w]hatever ‘employment services’ means must be

determined within the context of individual cases,

employments, and working relationships, not

generalizations made devoid of practical working

conditions.”  Honeysuckle v. Stout, 2009 Ark. App. 696

(2009).

The Court of Appeals, in Matlock v. Arkansas

Blue Cross Blue Shield, 74 Ark. App. 322, 339-40, 49

S.W.3d 126, 138-39 (2001), identified some factors

useful in the analysis of employment services issues:

1) whether the accident occurs at a time,
place, or under circumstances that facilitate
or advance the employer's interests; 2)
whether the accident occurs when the employee
is engaged in activity necessarily required in
order to perform work; 3) whether the activity
engaged in when the accident occurs is an
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expected part of the employment; 4) whether
the activity constitutes an interruption or
departure, known by or permitted by the
employer, either temporally or spatially, from
work activities; 5) whether the employee is
compensated during the time that the activity
occurs; 6) whether the employer expects the
worker to cease or return from permitted
non-work activity in order to advance some
employment objective.

In Arkansas Methodist Hospital v. Hampton, 90

Ark. App. 288, 205 S.W.3d 848 (2005), the court used

some of these factors to find that a nurse who left her

station to retrieve a meal for herself and her co-

workers was performing employment services. The claimant

provided a benefit to the employer (minimizing the

number of nurses away from the station, while she was

being compensated for her time, and while she was inside

the boundaries and scope of her employment.

In the current claim, the circumstances

support a finding that the claimant’s actions at the

time of her injury satisfy the employment services

standard. First, the accident occurred during working

hours at her place of employment. The claimant’s

presence was required by the employer, as a term of her

regular employment and as a result of the company

picnic. 
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The activity was expected by the employer or

known and permitted by the employer. The claimant was on

her way to get the treat provided by the employer as

part of the picnic. As the claimant was returning to her

desk to work, she was encouraged to get popsicles to

take with her for her consumption, by the human

resources manager. The claimant was given more than one

popsicle. The fact that the claimant needed to keep the

extra popsicle frozen is obvious, and her use of the

office freezer for this would be expected. Thus, her

return to the freezer, to collect the treat provided by

the employer, would also be expected, known and

permitted. The claimant testified that not everyone had

returned to work at the time that she had gone to her

desk or when she went to collect her popsicle from the

freezer. The picnic continued, with employees from other

locations who could do nothing but engage in the social

and morale activities of the picnic, and with employees

who could work in the location or continue with the

picnic. The claimant’s actions in collecting her

popsicle were either part of her work activities to the

extent that her participation in the picnic was

expected, or they were an expected and permitted
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deviation from her work to a break, known, expected,

permitted and encouraged by the employer.

To the extent that the claimant was taking a

break, it was at the encouragement of the employer and

in furtherance of the morale-boosting festivities

scheduled for that day. In Dearman v. Deltic Timber

Corporation, 2010 Ark. App. 87 (2010), the claimant was

injured while headed to a breakroom during a mandatory

break, intended to keep the employees refreshed and to

prevent employees from taking breaks at separate times.

The fact that she was on her way to a break did not

prevent a finding of employment services, because she

was following the instructions of the employer.

The claimant was on work time and compensated

for the time she was present at the picnic and at work,

including the time that she went to collect her re-

frozen popsicle and was injured.

There is no evidence that the claimant would

have been free to ignore her work duties, if asked,

during the time she collected her popsicle.

When considered in total, the circumstances

indicate that the claimant was engaged in employment

services at the time of her injury, because she was
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engaged, on the clock, in an activity that the employer

facilitated and encouraged.

The other issue in this claim is whether there

are objective findings of injury which are causally

connected to the claimant’s injury. The claimant had

been diagnosed with cubital tunnel syndrome prior to the

accident, based upon her positive Tinel’s signs and

numbness. On July 30, 2014, the claimant saw her primary

care physician, reporting that she was struck by the

door on June 26, 2014. She reported wrist pain with

swelling, as well as the splitting of her ring

fingernail. Her leg was also struck by the door. Nurse

practitioner Kerby observed a mild fissure of her left

ring finger and mild tenderness of her calf, consistent

with her complaints. X-rays showed degenerative changes.

Dr. Sitzes diagnosed a contusion of the left wrist and

noted positive Tinel’s signs at the left wrist and

elbow. 

Thus, there are objective findings in the form

of the damage to the claimant’s ring finger, consistent

with her complaints, as well as degenerative changes at

the wrist. Other evidence, such as the tenderness to the

claimant’s calf, support the occurrence of the injury as
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she described it. The difference and increase in her

symptoms, from her pre-injury numbness to her post-

injury pain which interfered with her work and daily

life, shows that the injury caused an increase in the

severity of her symptoms related to cubital tunnel

syndrome and a change from asymptomatic to symptomatic

degenerative wrist issues.

I would award the claimant’s medical expenses

for this compensable injury.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


