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Decision of the Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondent appeals an administrative law

judge’s opinion filed May 10, 2016, finding that the

claimant proved by a preponderance of the evidence that he

sustained a low back injury two weeks prior to December 19,

2014, on or about December 5, 2014, within the scope and

course of his employment with the respondent-employer which

rendered him temporarily totally disabled for the period

commencing January 6, 2015, and continuing through April 15,
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2015.  Our carefully conducted de novo review of this claim

in its entirety reveals that (1) the claimant suffers from a

pre-existing lumbar spine condition that was symptomatic

prior to the claimant’s alleged industrial injury, (2) the

claimant failed to prove that a causal connection exists

between his back condition and his employment, and (2) the

claimant failed to prove that he sustained an injury

requiring medical treatment or which resulted in disability

and which is identifiable by time and place of occurrence. 

Therefore, compensability of the claimant’s alleged low back

injury is denied as well as all temporary total disability

benefits as awarded in this claim. 

I. HISTORY

At the March 4, 2016 hearing, the claimant, whose

work for the respondent-employer sometimes involved heavy

manual labor, originally alleged that he injured his back on

December 26, 2014 while laying pipe.  The claimant testified

that he failed to seek immediate medical treatment for his

back because he thought it was just related to fatigue.  The

claimant testified that he reported his injury to his boss,

Ed Barker, two or three days afterward, and he informed

Barker that he needed medical treatment.  The claimant
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stated that he sought medical treatment from ARcare, who

sent him to the hospital for a CT scan.  The claimant stated

that he was returned to work without restrictions or work-

place modifications. 

The claimant testified that he continued to work

with back pain, which fluctuated in intensity.  “Sometimes

it’s stronger than others and sometimes it’s not there,” the

claimant clarified.  The claimant testified that, overall,

his back pain “stayed about the same.” 

The claimant testified that he was re-injured on

January 15, 2015, when he was “digging some holes and when I

was in one of the holes or making one of the holes.”  The

claimant stated that he felt a very sharp onset of back

pain, after which he could barely walk.  The claimant

testified that the pain from his second injury was much

stronger than his first and that he sought medical treatment

at St. Bernard’s Medical Center emergency room for it that

same day. 

The claimant admitted that he had prior back

problems for which he sought medical treatment, but he

stated that his back symptoms had resolved prior to his

alleged first incident of December 26, 2014, and that he was



Garcia - G505007 -4-

able to do his job.  The claimant testified that he

currently works as a roofer and that he still suffers from a

“small [back] pain that is always there.”

In conclusion of his direct testimony, the

following exchange ensued between the claimant and his

counsel:

Q. Francesco, over the course of your
claim, we’ve had some confusion over the
date that the incident first occurred.
Are you absolutely sure it occurred
after Christmas?

A. Yes, in January.

Q. I’m sorry?

A. In January.

Q. In January?

A. The second time, yes.

Q. And just so I’m clear, the second
injury was in January, is what you’re
saying?

A. Yes.

On cross-examination, counsel for the respondent,

Mr. Parrish, asked the court for clarification concerning

the date of injury associated with this claim, to which the

administrative law judge answered, in relevant part:

The Commission file reflects a date of
injury of December 26, 2014. As you will
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note on the Pre-Hearing Order, I recited
a January date and that’s why in my Pre-
Hearing Stipulations, just that the
employment relationship existed at all
times pertinent. I did not set forth a
specific date. Now, where those dates
come from, I don’t know - - Mr. White?

Attorney for the claimant, Mr. White, responded:

“Judge, I believe we had - - when I started representing Mr.

Garcia as to whether there was one incident or two

incidences. The first incident that he is claiming occurred

on December 26th, and the second injury was a date in

January.”  Upon the administrative law judge pointing out

that the AR-C form reflected January 15, 2014, as the date

of the second alleged incident, all parties agreed that the

December 26, 2014, date of injury was the date being

litigated.

On cross-examination, the claimant admitted that

he had knowledge prior to December 26, 2014, that he

suffered from pre-existing lumbar disc problems as verified

by diagnostic testing.  In this regard, the record

illustrates that the claimant presented to the St. Bernard’s

emergency room on June 7, 2008, with complaints of low back

pain that had begun at work twenty-four hours earlier.  In a

report of that encounter, the claimant described his
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symptoms as sharp and radiating to the left lower

extremities with distal neurogenic changes.  A nurse’s note

reflects that the claimant reported he had fallen three (3)

days prior from a height of about three feet and landed on

his right knee.  While a CT scan taken on that date revealed

no acute injury, this imaging study showed (1) impingement;

(2) mild posterior disc bulging at L3-L4 without evidence of

focal disc herniation or neural impingement; and (3) a

moderate-sized right paracentral disc bulge (versus

herniation) that caused effacement of the anterior aspect of

the thecal sac and effacement of the L5 nerve roots within

the lateral recess regions.  There was no evidence, however,

of any obvious severe compression or compromise of the nerve

roots at level L5-S1. 

The claimant presented to the St. Bernard’s

emergency room a second time on August 8, 2010, with lower

back pain after lifting heavy material at work.  A repeat CT

scan of the claimant’s lower back taken at that time showed

bulging discs at L4-L5 and L5-S1 that appeared to have

remained stable since his 2008 CT scan.  The claimant was

referred to physical therapy.

Upon cross-examination at the March 2016 hearing,
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the claimant confirmed that he testified at deposition that

he had no problems with either of his legs prior to December

26, 2014.  However, the claimant later admitted that he

presented to the ARcare clinic on September 24, 2014,

complaining of pain running down his leg, or sciatic leg

pain.  When pressed on this issue, the claimant testified

that he could not remember having symptoms of sciatica at

that time; rather, the claimant stated that he presented to

the clinic with a “little bump” on his knee.  In subsequent

testimony, however, the claimant stated that he “actually

just had pain in my legs” when he presented to the clinic on

September 24, 2014.  “But after that,” stated the claimant,

“I didn’t have any more problems until later on.”  When

asked to agree that his testimony at deposition concerning

prior leg problems was not true, the claimant responded,

“How can I say. I didn’t know that was going to be a

problem. I didn’t really remember.”  The claimant finally

agreed with respondent’s counsel that he “flatly said no”

during deposition questioning regarding prior leg symptoms

and that his deposition testimony had been “untruthful.”

Upon further cross-examination, the claimant 

agreed that he had testified in deposition that he went back
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to work the day after his alleged December injury.  In

addition, the claimant somewhat hesitantly agreed that he

did not work Christmas Eve or Christmas day in 2014. 

Thereafter, questioning continued as follows:

Q. All right. And the holiday fell
towards the latter part of the week. In
fact, you guys didn’t return to work
until that following Monday, correct?

A. Yes.
 

Q. After Christmas?

A. Yes, we did, yes.

Q. Okay, but you’ve alleged that your
date of injury here today was December
26, 2014. You’ve heard the testimony - -
I mean, the discussion, haven’t you?

A. Yes, I’m not sure exactly what days I
said. The exact dates are over there in
the medical records.

When pressed about his deposition testimony

wherein he stated that he did not want to claim any injury

associated with January 15, 2015, the claimant admitted that

he did not sustain a work-related injury in January of 2015. 

Furthermore, the claimant agreed that he testified during

deposition that his December injury occurred on the 24th, or

Christmas Eve.  More specifically, the claimant stated, “If

I said that, probably, I said that, but I’m not sure about
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the dates, but if that’s what it shows, that’s what I said.”

The claimant further testified that he does not “have a

recollection for the dates on which things happen.” 

Although the claimant alleged at the hearing that

his injury occurred after Christmas, 2014, and that he was

first seen for this injury at ARcare, the claimant could

offer no explanation for the absence of medical records from

ARcare for the month of December, 2014. 

The record reveals that the claimant presented to

St. Bernard’s emergency room on December 19, 2014, with

“right SI pain with radiculopathy for two weeks.”  Although

the claimant reported to emergency room personnel that he

lifted heavy pipes at work, the claimant denied any recent

trauma which would account for his back symptoms.  However,

the claimant reported that he had fallen from a standing

position onto his knees at work about four weeks prior and

that he had a history of “herniated disc three years ago.”

A CT scan taken on December 19, 2014, revealed a

right lateral disc herniation at L4-L5 with severe lateral

stenosis and mild, right neuroforaminal stenosis.  The

claimant was assessed with a lumbar disc herniation with

radiculopathy for which he was given a prescription for
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Hydrocodone and Prednisone and instructed to follow-up with

his primary care physician.  Moreover, the claimant was

taken off of work for two days.  The claimant could not

remember specific details concerning this emergency room

visit, to include that he had informed his doctors there

that the onset of his symptoms was “unknown.”  

The next medical documentation of record shows

that the claimant presented to the St. Bernard’s emergency

room on January 6, 2015, with right knee pain.  The claimant

presented to ARcare two days later with right hip, leg, and

back pain.  On January 8, 2015, the claimant reported that

his symptoms started when he injured his right hip “down

[his] leg” and back picking up materials at work

approximately three weeks prior to that visit, which would

have been on or about December 18, 2014.  The claimant

reported that he went to the emergency room, and “then again

two days ago.”  The claimant further reported that, while

his pain had initially improved, it had worsened over the

past two days due to his work activities.  The claimant

reported that he felt weakness in his leg and an absence of

sensation in the bottom of his feet.  The claimant denied

saddle anesthesia.  The claimant was assessed with lumbar
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radiculopathy and a herniated disc at L4-L5.   

On January 15, 2015, the claimant returned to the

clinic with right leg pain.  On that date, the claimant

reported that he had acute back pain at his work place on

December 19, 2014, at which time he was noted to have a disc

herniation at L4-L5 with compression of the L5 nerve root. 

The claimant reported improvement in his back pain since

that time, and that it only hurt when he walked, with the

pain going down to the back of his right leg.  The claimant

reported improvement in his tingling and numbness, as well. 

The claimant was assessed on that date with a right-sided

herniated disc at L4-L5 and lumbago with sciatica. 

On January 22, 2015, the claimant returned to

ARcare with back and right knee pain which he reported had

been caused by a work-related injury to his back and leg. 

The claimant was assessed with a herniated disc at L4-L5 and

sciatic neuritis.  The claimant and his physician reportedly

discussed that it may take “a few more weeks” for his pain

to resolve due to the nature of his work.  The doctor took

the claimant off of work until his pain resolved and he

showed progressive improvement in his symptoms.

The claimant next returned to the ARcare clinic on
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April 15, 2015, with right knee pain.  The claimant had a

“small open sore” on his right knee at that time that was

“warm to the touch and painful.”  The claimant denied any

injury associated with this condition.  The claimant was

diagnosed with infrapatellar bursitis and bronchitis. 

The claimant agreed that he ceased working for the

respondent-employer in early January of 2015, and that he

applied for unemployment benefits immediately thereafter. 

The claimant confirmed that he was completely truthful and

honest with the Department of Workforce Services when he

filled out his application for unemployment benefits. 

Thereafter, the following exchange occurred between the

claimant and the respondent’s counsel:

Q. Okay. I want to talk to you about
this truthful information that you
provided to the Department of Workforce
Services. I’m on page 3 of my Non-
Medical Packet, and we see that as of
January 2nd, 2015, you told the
Department that you were laid off
because of the weather, correct?

A. Yes. It could be correct, yes.

Q. Okay. And you did not check any boxes
indicating that you had any type of
personal health emergency or medical
leave, did you?

A. No. I don’t remember if I checked any
boxes, No, I don’t remember.
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Upon confirming that he received unemployment

benefits “for a few weeks” while he was looking for a job,

the claimant agreed that he had stated on his application

that he was immediately available and able to begin full-

time work.  Moreover, the claimant denied any disabilities

that would limit his ability to perform normal job duties. 

When asked to verify that his answers were truthful when he

submitted his application, the claimant responded, “Yes, of

course, because I was capable of working.”

The claimant admitted that he returned to his

former supervisor in January of 2015 asking for his job

back.  Pursuant to further questioning, the claimant stated,

“I have never said that I am not capable of working.” 

The claimant agreed that he returned to ARcare on

April 15, 2015, after he stopped receiving unemployment

benefits.  The claimant further agreed that his only

complaint at that time was his right knee.  The claimant

testified that, thereafter, he went to work for Osment

Roofing, where he still works.  The claimant agreed that his

duties for Osment include, but are not limited to, climbing

ladders, crawling on his hands and knees, squatting, using a

pry bar and hammer to rip off old roofing, using an electric

screwdriver, cutting and trimming roofing materials, and
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carrying tools, insulation, and roofing materials.  The

claimant stated that he works between forty (40) to fifty

(50) hours per week for Osment. 

The claimant insisted that he did not file for

unemployment benefits until after he was “terminated” by the

respondent-employer.  Wage records and other documents

contained within the record reveal that the claimant

received his final paycheck from the respondent-employer on

Friday, January 2, 2015, and that he applied for

unemployment benefits on that same date.  Furthermore, a

Payroll Summary from Osment Roofing beginning on April 1,

2015 through September 24, 2015, reveals that the claimant

earned gross wages during that time of $16,864.  

On re-direct, the claimant testified that he has

difficulty recalling dates because he puts “more attention

into my family and my work than just keeping dates in my

mind.” 

II. Adjudication

A. Compensability

The burden of proof rests upon the claimant to

prove the compensability of his claim.  Ringier America v.

Combs, 41 Ark. App. 47, 849 S.W.2d 1 (1993).  There is no
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presumption that a claim is compensable, that the claimant's

injury is job-related or that a claimant is entitled to

benefits.  Crouch Funeral Home v. Crouch, 262 Ark. App. 417,

557 S.W.2d 392 (1977); O.K. Processing, Inc. v. Servold, 265

Ark. 352, 578 S.W.2d 224 (1979).  

For the claimant to establish a compensable injury

as a result of a specific incident which is identifiable by

time and place of occurrence, the following requirements of

Ark. Code. Ann. § 11-9-102(4)(A)(Supp. 2005), must be

established: (1) proof by a preponderance of the evidence of

an injury arising out of and in the course of employment;

(2) proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body which

required medical services or resulted in a disability or

death; (3) medical evidence supported by objective findings,

as defined in Ark. Code. Ann. § 11-9-102(16), establishing

the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  See also,

Ark. Code. Ann. § 11-9-103(4)(E)(i)(Supp. 2005); Freeman v.

ConAgra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001);

Wal-Mart Stores, Inc. v. Westbrook, 77 Ark. App. 167, 72
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S.W.3d 889 (2002).  If the claimant fails to establish by a

preponderance of the evidence any of the requirements for

establishing the compensability of a claim, compensation

must be denied.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997), see also, Reed v.

ConAgra Frozen Foods, Full Commission Opinion, February 2,

1995 (Claim No. E317744).  Objective findings are defined at

Ark. Code Ann. § 11-9-102(16)(A)(I) as those findings which

cannot come under the voluntary control of the patient.   

In order to prove a compensable injury, a claimant

must prove, among other things, a causal relationship

between his employment and the injury.  McMillan v. U.S.

Motors, 59 Ark. App. 85, 953 S.W.2d 907 (1997).  Objective

medical evidence is necessary to establish the existence and

extent of an injury, but not essential to establish the

causal relationship between the injury and a work-related

accident.  Horticare Landscape Mgt. V. McDonald, 80 Ark.

App. 45, 89 S.W.3d 375 (2002); Wal-Mart Stores, Inc. v.

VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999); Wal-Mart

Stores v. Leach, 74 Ark. App. 231, 48 S.W.3d 540 (2001). 

Moreover, objective medical evidence is not essential to

establish the causal relationship between the injury where
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objective medical evidence established the injury’s

existence, and a preponderance of other non-medical evidence

establishes a causal relation to a work-related incident. 

See, Wal-Mart Stores, Inc. v. VanWagner, supra; Wal-Mart v.

Leach, supra.  However, in Liaromatis v. Baxter Co. Regional

Hosp., 95 Ark. App. 296, 236 S.W.3d. 524 (2006), the Court

disagreed with the claimant’s argument that the medical

evidence must merely establish the existence of the injury. 

The question, stated the Court, is not whether there are new

objective findings, but whether there is a new compensable

injury. Id.  It is the injury for which appellant seeks

benefits that must be proved with objective medical

findings. Id.

The employer takes the employee as he finds him. 

Conway Convalescent Center v. Murphree, 266 Ark. 985, 588

S.W.2d 462 (Ark. App. 1979).  A pre-existing disease or

infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the disease or

infirmity to produce the disability for which compensation

is sought.  See, Nashville Livestock Commission v. Cox, 302

Ark. 69, 787 S.W.2d 664 (1990); Murphree, supra; St. Vincent

Infirmary Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d
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550 (1996).  

Finally, questions concerning the credibility of

witnesses and the weight to be given to their testimony are

within the exclusive province of the Commission.  Powers v.

City of Fayetteville, 97 Ark. App 251, 248 S.W.3d 516

(2007).  When there are contradictions in the evidence, it

is within the Commission’s province to reconcile conflicting

evidence and to determine the true facts.  Cedar Chem. Co.

v. Knight, 99 Ark. App. 162, 258 S.W.3d 394 (2007). m n

The claimant testified in deposition that he

sustained a work-related back injury on December 24, 2014.

Thereafter, the claimant testified that he sustained a work-

related back injury laying pipe on December 26, 2014, and a

second injury on January 15, 2015.  The claimant reiterated

this allegation at the March 2016 hearing before the

commission, later testifying without equivocation that

December 26, 2014, was his date of injury and that his

injury had definitely occurred after Christmas.  The

administrative law judge confirmed and clarified that the

only date of injury being adjudicated was December 26, 2014. 

Moreover, the claimant finally admitted at the hearing that

he did not sustain an injury in January of 2015, after
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testifying to his own counsel earlier in the proceedings

that he had.

The claimant initially denied in deposition that

he suffered leg pain prior to December 26, 2014.  However,

upon being presented at the hearing with medical records

from ARcare showing that he presented there with symptoms of

sciatic leg pain on September 24, 2014, the claimant first

denied remembering this event or having complained of

sciatic leg pain, only to later change his story to

remembering having presented there on that date with a

“little bump” on his knee.  Subsequently, the claimant once

more changed his story, stating that he “actually just had

pain in my legs” when he presented to the ARcare clinic on

September 24, 2014.  However, when confronted with his

deposition testimony, the claimant ultimately admitted that

his deposition testimony had been “untruthful.”

Furthermore, although the claimant testified on

cross-examination that he worked the day after his alleged

back injury, which would have been December 27, 2014, the

claimant eventually admitted that he did not work from

Christmas Eve, which fell on a Wednesday in 2014, until the

following Monday, which was December 28, 2014.  When

questioned about this discrepancy, the claimant blamed it on
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a poor memory, and stated that the “exact dates” could be

found in the medical records.  The record is devoid,

however, of documentation from ARcare showing that the

claimant received treatment there at any time in the month

of December, 2014.  Rather, the only medical record of

treatment that the claimant received in December, 2014, was

on December 19th when he presented to the St. Bernard’s

emergency room with sciatic leg pain with a duration of two

weeks.  The claimant denied to emergency room personnel that

his pain was the result of a work-related or acute injury;

stating instead that he had fallen from a standing position

onto his knees at work about four weeks prior to that visit. 

Furthermore, the report of that visit reflects that the

onset of the claimant’s symptoms was “unknown.”  

The claimant admitted on cross-examination that he

knew of his pre-existing back condition; even confirming

that he was aware of his herniated disc three years prior to

his alleged 2014 injury. 

All-in-all, the only somewhat consistent testimony

that the claimant offered concerning the date of his alleged

back injury was that it occurred after Christmas of 2014 - -

supposedly on December 26, 2014.  However, the record fails
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to support that the claimant sustained any type of work-

related injury from December 24 through December 28, 2014,

in that the claimant openly admitted that he did not work

during that period of time.  Therefore, the claimant has

failed to prove that he sustained a low back injury on

December 26, 2014, which was the established date of his

alleged injury.  And, while it is true that when the

claimant presented to the emergency room on December 19,

2014, with sciatic leg pain, diagnostic studies confirmed a

herniated disc at L4-L5, the claimant denied that he had

sustained a work-related injury to his back at that time. 

In fact, although the claimant reported that he had fallen

on his knees four weeks earlier, the source of his reported

symptoms was listed as “unknown.”  Yet, contrary to the

claimant’s own statements, the administrative law judge

reasoned around the claimant’s testimony and found that the

finding of a herniated disc on December 19, 2014, provided

sufficient medical evidence supported by objective findings

to support compensability in this claim.  Therefore, the

administrative law judge arbitrarily chose December 5th as

the claimant’s date of injury, indicating that the claimant 

was merely confused due to a poor memory.  More

specifically, the administrative law judge stated:
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The claimant’s reliance on the dates in
the medical records to chart the course
of his claim is well placed. While the
claimant described the specific incident
of laying pipe and the onset of the
severe back pain as he was discharging
his employment duties, the medical
records document with greater precision
the date of the occurrence. The date of
the occurrence was not December 26,
2014, at (sic) the claimant thought, but
rather two weeks prior to the December
19, 2014, emergency room visit to St.
Bernards Medical Center.

The Commission is given a great deal of latitude

in evidentiary matters; specifically, Ark. Code Ann.

§11-9-705(a) (Repl. 2002) states that the Commission "shall

not be bound by technical or statutory rules of evidence or

by technical or formal rules of procedure... .” 

Additionally, the Commission is directed to “conduct the

hearing, in a manner as will best ascertain the rights of

the parties.”  Ark. Code Ann. § 11-9-705(a); Bryant v.

Staffmark, Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001). 

However, it is still the claimant’s burden to prove the

compensability of his injury, in part, by proving the injury

was caused by a specific incident and is identifiable by

time and place of occurrence.  See, Ark. Code Ann. §11-9-

102(4)(A).  Notwithstanding an administrative law judge’s

broad discretion in conducting a hearing, the administrative
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law judge here erred when he went against the claimant’s own

testimony that his injury occurred after Christmas (about

which the claimant was adamant), and found that the date of

the claimant’s alleged injury was not on December 26, 2014

(as “the claimant thought”).  Rather, the administrative law

judge arbitrarily determined that the claimant’s alleged

back injury occurred two weeks prior to December 19, 2014,

or on December 5, 2014.  This conclusion was nothing more

than speculation and conjecture on the administrative law

judge’s part which is not allowed in proving workers’

compensation claims.  See, Dena Constr. Co., et al v.

Herndon, 264 Ark. 791, 575 S.W.2d 155 (1979).  Furthermore,

without accusing the administrative law judge of misconduct,

this type of twisting the facts in a claim in an apparent

effort to manipulate the outcome gives the claimant an

unfair advantage over the respondent, which is also

forbidden by our statute.  Therefore, while we find that the

claimant devalued his own testimony by blatantly admitting

that he was “untruthful” during his deposition, the

administrative law judge’s act of applying facts in this

claim against the claimant’s testimony has resulted in a

fatally flawed outcome.  

Furthermore, the objective medical records in this
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claim show that when the claimant presented to the emergency

room on December 19, 2014, he was symptomatic for a pre-

existing lumbar condition in that he denied having sustained

a back injury which would account for his symptoms at that

time.  In fact, it was not until January of 2015 that the

claimant associated his alleged back injury with his

December 2014 work-activities; by which time he was no

longer employed with the respondent-employer.  Due to the

claimant’s denial of a back injury on December 19, 2014, the

claimant has failed to prove that a casual connection exists

between his back injury and his work-related.  

Finally, because the claimant initially alleged

that he sustained a second work-related injury in January of

2015, when he was no longer working for the respondent-

employer, only to later recant and admit that had not

sustained any injury in January of 2015, we find that he is

not a credible witness.  Therefore, although the claimant

presented objective findings of a herniated disc, it is

impossible for us to determine when that herniation occurred

in that objective medical evidence must go beyond merely

establishing the existence of the injury, and we find that

the claimant’s testimony regarding his back symptoms is

unreliable.  
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Based upon the totality of the evidence in this

claim, the claimant has failed to prove by a preponderance

of the evidence that he sustained a compensable back injury

while in the employ of the respondent-employer or that his

herniated disc is causally related to his work activities in

December of 2014.  Therefore, the opinion of the

administrative law judge is hereby reversed and

compensability is denied in this claim.

B. Temporary Total Disability

Even if the claimant had proven compensability, a

finding which we do not make, the claimant has failed to

prove that he is entitled to temporary total disability from

January 6, 2015, through April 15, 2015.  The claimant

submitted an application for unemployment benefits on

January 2, 2015, stating that he was ready, willing, and

able to begin full-time, unrestricted work duty.  Moreover,

the claimant stated without equivocation that at no time

during all relevant times associated with this claim was he

unable to work.  Furthermore, other than the one day the

claimant took off following his December 19th trip to the

emergency room, the claimant failed to present evidence that

he missed any work thereafter as a result of his alleged

injury.
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Temporary total disability is that period within

the healing period in which an employee suffers a total

incapacity to earn wages.  K II Constr. Co. v. Crabtree, 78

Ark. App. 222, 79 S.W.3d 414 (2002); Ark. State Hwy. Trans

Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).

Without an initial finding of compensability, a claimant

cannot be awarded temporary total disability benefits or

additional medical treatment. See, Ark. Code Ann. §11-9-

102(4)(D)(Supp. 2005).  

It is undeniable that the claimant was never

rendered totally incapable of earning wages during this

claim.  The claimant admitted as much.  Furthermore, we note

that during the time the claimant was awarded temporary

total disability benefits, he was drawing unemployment

benefits and actively seeking employment.  By mere virtue of

the fact that compensability is denied in this claim, the

claimant is precluded from receiving temporary total

disability benefits.  However, based upon the above and

foregoing, particularly the claimant’s own admissions, the

claimant has failed to prove by a preponderance of the

evidence that he would be eligible to receive temporary

total disability benefits had compensability been found.   

Therefore, we reverse the administrative law judge
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finding that the claimant proved he sustained a compensable

injury on December 5, 2014, which entitled him to temporary

total disability benefits from January 6, 2015, through

April 15, 2015, and this claim is hereby dismissed.

IT IS SO ORDERED.

   

                                  
S. DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record, I

concur in part with but must respectfully dissent in part

from the majority opinion.  I believe the claimant has

established that he sustained a compensable injury to his

low back in the form of an aggravation of a pre-existing

injury.  However, I am constrained to concur that the

claimant has not proven by a preponderance of the evidence

that he is entitled to total temporary disability benefits. 

The issues in this appeal are whether the claimant
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suffered a compensable injury to his low back and whether he

is entitled to receive total temporary disability benefits. 

For the claimant to establish a compensable injury

as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance of

the evidence of an injury arising out of and in the course

of employment; (2) proof by a preponderance of the evidence

that the injury caused internal or external physical harm to

the body which required medical services or resulted in

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code Ann. §11-9-102

(4)(D), establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by

a specific incident and is identifiable by time and place of

occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark.

App. 126, 938 S.W.2d 876 (1997). 

The majority concluded that the claimant failed to

prove that a causal connection exists between his back

condition and his employment and he failed to establish a

compensable injury to his lower back which is identifiable

by time and place of occurrence.  

In reaching its decision the majority has
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questioned the credibility of the claimant.  The most

critical element of the claimant’s claim that relied upon

his testimony was the identification of the actual date of

his injury.  As the majority pointed out, the claimant was

unable to specifically state what date he was injured on. 

However, in order to prove compensability, the claimant is

not required to identify the precise date upon which the

accidental injury occurred, but only that the occurrence of

the injury is capable of being identified.  Edens v.

Superior Marble & Glass, 346 Ark. 487, 58 S.W.3d 369 (2001).

Although the claimant testified that his injury

occurred on December 26, 2014, he also testified that he was

unsure of the precise date.  The claimant testified, “As I

said before, I say dates and maybe they are not right, but

all those dates are in the medical records.  I just cannot

recall everything.”  It is clear from the claimant’s

testimony that he is a poor historian.  For example, when he

was questioned regarding the date he began working for the

respondent, the Claimant initially indicated that he began

working for the company in 2015 although his employment

there clearly occurred primarily in 2014.  

Additionally, when the claimant was asked if he

had difficulty recalling dates, he stated, “Yes, because I
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tell you, I do put more attention into my family and my work

than just keeping dates in my mind.”  Also, when he was

asked if it was possible that he went to the emergency room

on December 19, 2014, the claimant responded, “I went to the

hospital, yes.  If it was that day, I don’t remember.”

Because the claimant clearly is not able to

readily recall the relevant dates, more weight should be

given to his medical records which were introduced into

evidence at the hearing of this matter when determining the

date of his injury.

Looking to the claimant’s medical records, we can

determine that the claimant visited the emergency room at

St. Bernard’s Medical Center on December 19, 2014.  The

report from this visit, reflected a two-week history of

right SI pain with radiculopathy after heavy lifting at work

moving pipes.  It is obvious that this is the same injury

that the claimant testified to as the cause of his back

pain.  When asked to tell the Judge how he was injured, the

claimant testified, “[w]ell we were working.  We were laying

some metal pipes, and then, I felt pain in my back. ...” 

The statement in the records that the pain had

persisted for two weeks makes the date of onset identifiable

as December 5, 2014.  Therefore, we are able to identify the
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date of injury, as required by statute and as indicated in

the Edens decision.

Further, the medical records from St. Bernard’s

supports the claimant’s testimony that he injured his back

while  performing employment services.  In refuting the

causal connection between the injury and the claimant’s

employment, the majority identified the claimant’s pre-

existing condition as the actual cause of his back pain.  

A pre-existing disease or infirmity does not

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity to

produce the disability for which compensation is sought. 

See, Nashville Livestock Commission v. Cox, 302 Ark. 69, 787

S.W.2d 664 (1990); Conway Convalescent Center v. Murphree,

266 Ark. 985, 585 S.W.2d 462 (Ark. App. 1979); St. Vincent

Medical Center v. Brown, 53 Ark. App. 30, 917 S.W.2d 550

(1996).  The employer takes the employee as he finds him. 

Murphree, supra.  In such cases, the test is not whether the

injury causes the condition, but rather the test is whether

the injury aggravates, accelerates, or combines with the

condition.

Medical records from 2008 and 2010 indicated that
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the claimant had suffered previous back injuries.  An August

8, 2010 radiology report from St. Bernard’s Medical Center

indicated, “[c]onclusion: Broad-based disc bulge at L4-5 L5-

S1. This is stable since 06/2008.”  The radiology report

from December 19, 2014 showed a “moderate to large right

disc herniation L4-L5 on the right side causing severe right

lateral recess stenosis.”  Clearly, this is a much more

severe finding than that in 2010. 

Additionally, although the claimant had previously

experienced problems with his low back he offered credible

testimony that following the 2010 injury he had no symptoms

related to his back prior to the injury that occurred while

working for the respondent and that his back pain increased

following the 2014 work-related injury.  

Based on the objective findings contained within

the claimant’s medical records and his testimony of

increased pain following his work-related injury, I find

that this injury aggravated the claimant’s back condition,

and is, therefore, a compensable injury.  Thus, I would

award the claimant benefits for medical treatment. 

I concur that the claimant has not proven by a

preponderance of the evidence that he is entitled to total

temporary disability benefits.
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For the foregoing reasons, I concur in part and

dissent in part from the majority opinion.

                                
PHILIP A. HOOD, Commissioner        

              


