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OPINION FILED JUNE 16, 2016

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE MICHAEL L. ELLIG,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed December 7, 2015.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The claimant has proven by a preponderance
of the evidence that he is entitled to a wage
loss amount of 12.50 percent. This amount is
in addition to the 5.25 percent of anatomical
impairment already assessed.

2. The claimant’s attorney is entitled to an
attorney fee based on the above findings and
conclusions.
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We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

The claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. §11-9-

715 (Repl. 2012).  For prevailing on appeal to the Full

Commission, the claimant’s attorney is entitled to a fee

of five hundred dollars ($500), pursuant to Ark. Code

Ann. §11-9-715(b)(Repl. 2012).

 IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney Dissents.

DISSENTING OPINION

This claim has been the subject of prior
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litigation.  In a decision filed on October 21, 2014,

the same law judge who presided over the September 15,

2015, hearing found that 1) the claimant failed to prove

he sustained a compensable neck injury, and 2) the

claimant was not entitled to further medical treatment

for his low back injury.  This opinion was subsequently

affirmed and adopted by the Full Commission. 

Respondents accepted compensability of the

claimant’s lumbar and thoracic back injuries of June 12,

2013, which were consistently diagnosed as strains. 

These diagnoses were eventually confirmed by diagnostic

testing; specifically MRI scans of the claimant’s lumbar

and thoracic spines.  

Notwithstanding objectively verified lumbar

and thoracic strain injuries from the claimant’s

June 12, 2013, work-related incident, in a report dated

December 16, 2013, the claimant’s treating physician,

Dr. Mangle noted that the claimant had undergone a

recent functional capacity evaluation; the report of

which Dr. Mangle stated was difficult to interpret. 

“[I]n a nutshell,” stated Dr. Mangle, “the physical

therapist felt that his [the claimant’s] limitations

were extensive.”  Subsequently, however, Dr. Mangle

stated, “He has no objective findings or any acute

pathology on the scans after the work injury. His
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symptoms are primarily subjective. Surgery is just not

the answer, in my opinion.”  

In a narrative report dated January 6, 2014,

Dr. Mangle stated, in relevant part:

Mr. Green has been under my care
since July 15, 2013, for strains
received to the thoracic and lumbar
spine on June 12, 2013. Mr. Green
was released from my care at maximum
medical improvement on December 6,
2013 and the report of that visit
has been provided under separate
cover....The patient has had a
previous lumbar surgery years ago,
however he was able to return to
work until this injury. I think he
does have some pre-existing issues
and have previously apportioned 75%
toward this injury and 25% towards
his pre-existing. He has had a
recent functional capacity
evaluation that states he can
perform extremely light or sedentary
duty on a permanent basis.

 
Using the AMA Guides, 4th edition, Dr. Mangle

assessed the claimant with two percent (2%) permanent

physical impairment for the claimant’s thoracic spine,

and five percent (5%) permanent physical impairment for

the claimant’s lumbar pine.  These ratings translated to

five-point-two-five percent (5.25%) permanent physical

impairment to the body as a whole for the claimant’s

2013 injury.  The respondents subsequently accepted this

impairment rating. 

With regard to the April and May, 2014,
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videotaped surveillance showing the claimant engaged in

strenuous physical activity, in her prior opinion the

administrative law judge stated, in part: “I have

reviewed the testimony of the investigators as well as

watched the attached video. The footage taken in May of

2014 clearly does not show the actions of a person with

neck and low back issues....The claimant’s activities

certainly contradict the claimant’s own statements about

his abilities.”

At the 2015 hearing, the administrative law

judge noted that the claimant was 62 years old; he had a

ninth (9th) grade education and a GED; the claimant got

some mechanic training while in the Army; he had

experience as an oil field supervisor, and; the claimant

had a fifteen (15) year history as a truck driver (both

long haul and short).  Furthermore, the claimant

testified that he could not sit or stand for long

periods of time; he had trouble stooping, bending,

squatting, and lifting; he had pre-existing conditions

to include migraine headaches, a back injury that

resulted in two surgeries, neck pain, left knee surgery,

right thumb surgery, removal of one kidney, and a

gunshot wound in 1972.  The claimant testified that he

had applied for work, but, other than a few short hauls

he had done for a friend, he had not been able to find
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permanent employment due to his compensable low back

injury.  The claimant currently draws Social Security

Disability benefits.  

The claimant also drew Social Security

Disability benefits for an extended period of time

beginning in 1997 at age forty-two (42).  Although not

binding on this Commission, the claimant’s Social

Security documents provide valuable insight into the

claimant’s alleged current disability, in that his

reported disabilities in 1997 mirror his reported

disabilities now.  Those documents, which are consistent

with the claimant’s testimony at the 2014 hearing,

reflect that the claimant suffered from several

debilitating conditions; not the least of which was

chronic low back pain with radiculopathy secondary to

degenerative disc disease.  The claimant’s medical

conditions reportedly prevented him from prolonged

standing, sitting, walking, bending, stooping, twisting,

turning, lifting, carrying, working around heights or

machinery, climbing, and using his hands in a repetitive

motion or for fine manipulation.  In addition, those

records and the testimony of the claimant at the 2014

hearing reflect a more extensive work history for the

claimant than that which he testified to at the 2015

hearing, to include ranch hand, maintenance man, line
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worker in a chicken processing plant, and roofer.  Those

documents further reflect that the claimant suffered

residual problems from a motorcycle wreck in 1978 that

resulted in a lumbar fusion.  

The claimant testified that his debilitating

symptoms during the time that he previously received

Social Security benefits were mainly weakness in his

legs and knees due to his back injury.  The claimant

testified that he eventually “built [his] back up to

where it wasn’t bothering me as bad” and he was,

therefore, able to eventually return to gainful

employment in 2003.  However, in his 1993 application

for Social Security Disability benefits, the claimant

cited his “multiple physical limitations” as the reason

he could not work.  Furthermore, the claimant agreed

that he was in prison from 1978 to 1995, which

admittedly affected his ability to get “certain jobs.” 

The claimant began his employment with the respondent-

employer in or about 2010 or 2011.   

While the claimant’s current reported

abilities appear to correspond with the findings of his

2013 functional capacity evaluation, they completely

contradict his level of physical functioning as

demonstrated in the 2014 surveillance video-taped

recordings showing him loading heavy items from his
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house into the back of his pick-up truck with ease. 

Furthermore, the claimant’s last medical opinion

concerning his physical limitations was rendered in

prior to the video surveillance January 2014 and it was

based primarily on the results of the claimant’s

functional capacity evaluation.  Moreover, while the

claimant now claims entitlement to wage-loss above his

permanent physical impairment rating due to his back

injury of 2013, the record reflects that he suffered

extensive back problems following a motorcycle accident

in 1978, as well as several other debilitating health

conditions prior to his 2013 accident, which I reiterate

he allegedly overcame by building his back up.  The 2014

video surveillance of the claimant loading a pick-up

truck with heavy household items strongly suggests that

is precisely what the claimant is doing now.  Otherwise,

this surveillance footage totally contradicts the

claimant’s testimony concerning his current level of

physical functioning, and proves him to lack

credibility.  Likewise, Dr. Mangle contradicts himself

by stating that the claimant suffers permanent physical

impairment without any objective findings or any acute

pathology to support this opinion.  While I note that

the respondents have accepted Dr. Mangle’s permanent

physical impairment rating, this does not automatically
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mean that they are obligated to assume wage-loss. 

Finally, I reiterate that in her prior opinion, the

administrative law judge stated that she reviewed the

testimony of the investigators and watched the

surveillance video footage taken in May of 2014, and

that it clearly does not show the actions of a person

with neck and low back issues.  Furthermore, the

administrative law judge stated that “the claimant’s

activities certainly contradict the claimant’s own

statements about his abilities.”  Now, however, the

administrative law judge finds that this very back

injury which she determined earlier was questionable,

merits twelve-and-a-half percent (12.5%) wage-loss

benefits to a claimant whose own testimony concerning

his abilities is contradicted by his activities.  In

doing so, the administrative law judge contradicts

herself in this matter.

Based on the overwhelming evidence that shows

that the claimant’s testimony concerning his level of

functioning clearly contradicts the remainder of the

record, I find that the claimant has failed to prove

entitlement to any wage-loss benefits in this claim. 

Therefore, I dissent form the majority opinion.

                                                       
                        KAREN H. McKINNEY, Commissioner


