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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G505008   

RANDY GRANTHAM, EMPLOYEE                         CLAIMANT

HORNBECK AGRICULTURAL GROUP LLC, 
EMPLOYER                                RESPONDENT NO. 1

AG-COMP SIF CLAIMS,
INSURANCE CARRIER/TPA                    R E S PONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2
     

OPINION FILED NOVEMBER 3, 2016

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE BRENT BABER,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 1 represented by the HONORABLE GUY ALTON
WADE, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed May 17, 2016.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship
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existed on October 16, 2013, at which
time the claimant was earning sufficient
wages to entitle him to a compensation
rate of $602.00/$452.00 in the event this
claim is found to be compensable. The
claimant receives Social Security
Disability benefits.  Medical expenses
were paid by group insurance carriers
Blue Cross Blue Shield and First Health
Network.  A Form AR-C was filed July 13,
2015.

2. The claimant has failed to prove by a
preponderance of the credible evidence
that he sustained a compensable injury,
caused by a specific incident, arising
out of and in the course of his
employment which produced physical bodily
harm, supported by objective findings,
requiring medical treatment or producing
disability, pursuant to Ark. Code Ann.
§11-9-102.  The claimant has also failed
to prove that an injury supported by
objective findings aggravated or combined
with a preexisting condition based on Dr.
Schlesinger’s report of January 17, 2014.

3. If they have not already done so, the
respondents are directed to pay the court
reporter, Celia Jamison’s, fees and
expenses within thirty (30) days of
receipt of the bill.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are



GRANTHAM - G505008 3

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the May 17, 2016 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

 IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion that found

that the claimant had failed to prove by a preponderance

of the evidence that he sustained a compensable injury,

caused by a specific incident, arising out of and in the

course of his employment which produced physical bodily

harm, supported by objective findings, requiring medical

treatment or producing disability, pursuant to A.C.A.
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§11-9-102.  The majority also found that the claimant

has failed to prove that an injury supported by

objective findings aggravated or combined with a pre-

existing condition based on Dr. Schlesinger’s report of

January 17, 2014.

The claimant contends he injured his back at

work lifting an auger on October 16, 2013.  The claimant

seeks payment of medical expenses, temporary total

disability benefits from February 19, 2015 (when the

employer’s business closed) to a date yet to be

determined, and attorney’s fees.  The majority found

that it was unclear if the treatment prescribed by Dr.

Schlesinger was for a traumatic injury or a pre-existing

injury and, therefore, was unable to establish that his

back injury was an aggravation of a pre-existing injury.

I disagree with the majority’s findings and

would find that the claimant’s injury was a compensable

aggravation of a pre-existing injury.

Factual & Medical Background

The claimant began working for the respondent

in July of 2007.  At the time of his accident, the

claimant was the general manager.  The claimant

testified that on October 16, 2013 he and two other

employees were placing an auger underneath a drop pipe. 

As the other employees were putting a tarpaulin under
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the auger to catch any splash grain, the claimant was

holding the auger.  Once the tarpaulin was placed, the

claimant bent over and set the auger on the ground, at

which point, according to the claimant, something

“popped” in his back.  The claimant testified that the

auger weighed 50 or 60 pounds.

The claimant saw Dr. Stanley Burleson one day

after the injury.  At this visit, Dr. Burleson examined

the claimant and determined that an MRI should be

performed.  The claimant underwent an MRI on

November 27, 2013.  The Impression section of the MRI

report listed the following:

1.  Multilevel disc degeneration
with annular tears through midline
without disc extrusion.

2.  Foraminal stenosis which appears
most significant at L4-5. ...

After reviewing the MRI with the claimant, Dr.

Burleson referred him to a neurosurgeon, Dr. Scott

Schlesinger.  The claimant went for a consultation with

Dr. Schlesinger on December 9, 2013.  During that

consultation Dr. Schlesinger reviewed the November 27,

2013 MRI and noted the following:

1. Moderately severe Degenerative
changes L3-4, L4-5, L5-S1
2. Mild-moderate neural foramen
stenosis L4-5, L5-S1 bilaterally
3. Mild-moderate lateral recess
stenosis from the mid part of L4 to
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the mid part of L5 bilaterally left
worse than right
4. Moderately-severe lateral recess
stenosis from the mid part of L5 to
the mid part of L5 on the left

During that consultation, Dr. Schlesinger also

obtained a series of X-rays of the lumbar spine.  The

findings from those x-rays were as follows: “1. moderate

degenerative findings at [sic] throughout the lumbar

spine.”  The care plan for the claimant was to

administer a lumbar epidural steroid injection with post

injection physical therapy and a prescription for

Neurontin.

The notes from the claimant’s follow-up visit

with Dr. Schlesinger on January 17, 2014 contained an

opinion regarding causation.  Dr. Schlesinger opined:

Although the accident/injury did not
or may or may not have caused the
actual radiological findings, I
believe with[in] a reasonable degree
of medical certainty (greater than
50%), that based upon the patient’s
history the current complaints are a
result of the injury.  The injury
seems to have caused the onset of
symptoms even if the radiological
findings were already present based
upon the sequence of events and the
historical information provided by
the patient.

 Opinion

For the claimant to establish a compensable

injury as a result of a specific incident, the following
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requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

Clearly the claimant injured his back on

October 16, 2013 while in the course of employment.  The

MRI taken on November 27, 2013 showed annular tears. 

These findings are objective findings sufficient to

establish a compensable injury in this case. 

The majority maintains that the claimant is

merely suffering from a degenerative back condition. 

However, a pre-existing disease or infirmity does not

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity

to produce the disability for which compensation is
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sought.  See, Nashville Livestock Commission v. Cox, 302

Ark. 69, 787 S.W.2d 664 (1990); Conway Convalescent

Center v. Murphree, 266 Ark. 985, 585 S.W.2d 462 (Ark.

App. 1979); St. Vincent Medical Center v. Brown, 53 Ark.

App. 30, 917 S.W.2d 550 (1996).  The employer takes the

employee as he finds him.  Murphree, supra.  In such

cases, the test is not whether the injury causes the

condition, but rather the test is whether the injury

aggravates, accelerates, or combines with the condition. 

See, Arkansas Power & Light Co. v. Scroggins, 230 Ark.

936, 328 S.W.2d 97 (1959).

The case at bar is comparable to Leach v.

Cooper Tire and Rubber Co., 2011 Ark. App. 571, 2011

Ark. App. LEXIS 610 (Ark. Ct. App. 2011).  In Leach the

claimant was crushed between two conveyor belts and

suffered injuries to his back. The court held that the

claimant’s back injury was compensable as a new injury,

or at the very least, an aggravation of his previously

asymptomatic degenerative condition pursuant to A.C.A.

§11-9-102(4)(A)(I) (Supp. 2009).

The Arkansas Court of Appeals stated: 

We have previously held that the
major-cause requirement is satisfied
where a compensable injury
aggravates an asymptomatic
preexisting condition such that the
condition becomes symptomatic and
requires treatment. Pollard v.
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Meridian Aggregates, 88 Ark. App. 1,
193 S.W.3d 738 (2004). Here, there
was no evidence presented that Leach
had any physical limitations or
restrictions prior to the March 10,
2007 accident related to his back.
Nor was there any evidence disputing
Leach's testimony, which the
Commission found credible, that, 
prior to the accident, he had not
suffered from back pain or that he
was physically able to perform all
his work duties. Yet, after the
accident, there was substantial
evidence that his condition had
become symptomatic. Because his
degenerative condition was
asymptomatic prior to the accident
and then symptomatic thereafter, the
major-cause requirement was
satisfied.

Leach, supra.

As in Leach, there was no evidence offered in

the present case demonstrating the claimant had been

suffering from debilitating back pain prior to his work-

related injury.  The claimant testified that prior to

the work-related accident he had not suffered physically

over the years and had not ever been treated for a back

injury.   The claimant was able to work full time hours

and perform his job duties.  After the accident, the

claimant did not return to work on a full-time basis. 

The claimant testified that the longest he has been able

to work in a day has been four hours.  According to the

claimant, he continued to work from home, directing

others to do what his supervisor needed done, but he was
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unable to perform those duties himself.  Because the

claimant’s degenerative condition was asymptomatic prior

to the accident on October 16, 2013 and became

symptomatic thereafter, the major-cause requirement has

been satisfied; thus, the claimant is entitled to

receive workers’ compensation benefits.

For the foregoing reasons, I must dissent from

the majority opinion.

                                                       
                        PHILIP A. HOOD, Commissioner


