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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE J. RANDOLPH SHOCK,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed January 8, 2016.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The claimant’s positive drug test, on the
day of the accident, created a rebuttable
presumption that his injury was substantially
occasioned by the use of an illegal drug or
drugs.

2. There was no convincing evidence presented
to rebut that presumption.

3. The claimant failed to prove by a
preponderance of the evidence that an illegal
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drug or drugs did not substantially occasion
his injury.

4. The claimant is not entitled to
compensation and did not suffer a compensable
injury based on the above findings and
conclusions.

5. Having found that the claimant did not
suffer a compensable injury, the issues of
medical treatment, temporary total disability,
and an attorney fee are moot.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the January 8, 2016

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.
                               
SCOTTY DALE DOUTHIT, Chairman

                               
KAREN H. McKINNEY, Commissioner
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Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion. The claimant has

proven a compensable injury.

The claimant was injured when he slipped and

fell on some ice, at 8:45 pm on February 23, 2015. He

was returning to his station after taking a break to go

outside to relieve himself. The claimant occasionally

experienced urinary urgency as a result of his diabetes.

While he tried to wait until he had finished running his

machine, he was unable to do so and rushed outside. He

slipped as he returned to the door to come inside. He

landed on concrete and injured his hip. He was taken to

the emergency room, where a displaced hip fracture was

diagnosed. A drug specimen was gathered at 11:20 pm,

which was positive for morphine, methadone and

benzodiazepines.

The Arkansas Workers’ Compensation Act

excludes certain injuries from the definition of

compensability, including:

Sec. 11-9-102(4)(B)(iv)(a) Injury where the
accident was substantially occasioned by the
use of alcohol, illegal drugs, or prescription
drugs used in contravention of physician's
orders.
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(b)  The presence of alcohol, illegal drugs,
or prescription drugs used in contravention of
a physician's orders shall create a rebuttable
presumption that the injury or accident was
substantially occasioned by the use of
alcohol, illegal drugs, or prescription drugs
used in contravention of physician's orders.

(c)  Every employee is deemed by his or her
performance of services to have impliedly
consented to reasonable and responsible
testing by properly trained medical or law
enforcement personnel for the presence of any
of the aforementioned substances in the
employee's body.

(d)  An employee shall not be entitled to
compensation unless it is proved by a
preponderance of the evidence that the
alcohol, illegal drugs, or prescription drugs
utilized in contravention of the physician's
orders did not substantially occasion the
injury or accident.

Once a positive drug test has shown the

presence of illegal drugs after an accident, in this

case marijuana, the burden shifts to the claimant to

show that the drug use did not substantially occasion

the injury. Whether the rebuttable presumption is

overcome by the evidence is a question of fact for the

Commission to determine. Ward v. Hickory Springs

Manufacturing Co., 248 S.W.3d 482, 97 Ark. App. 311

(2007).

The drug screen was positive for methadone.

The claimant candidly testified that he had been in

recovery for an opiate addiction for almost seven years,



GONZALES - G501493 5

and during that recovery, his physician had prescribed

methadone. He presented a pharmaceutical history that

detailed his prescription and use of methadone. As a

consequence of his treatment for the work-related

injury, the claimant self-admitted into a detoxification

treatment facility, to cope with the pain medications

prescribed by the treating physicians. Certainly, the

presence of methadone in his system was shown to be

proof of prescription drugs used in compliance with a

physician's orders, not in contravention of them. The

statute does not bar compensability for the use of a

prescription drug used in compliance with the

physician’s order, and the statute must be strictly

construed. Ark. Code Ann. Secs. 11-9-102(4)(B)(iv) and

704(c)(3). The presence of methadone does not trigger

the rebuttable presumption and is not a bar to

compensability.

The drug screen was positive for morphine. The

claimant was injured at approximately 8:45 pm, after

working for six hours of his shift. He was transported

to the hospital in Paris, Arkansas, where he was

evaluated and treated for an unstable left

intertrochanteric fracture. During that time, he was

administered pain medication, according to the
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claimant’s testimony. After the collection of a urine

sample at 11:20 pm, he was transported to a Fort Smith

hospital. Thus, the urine sample was given after the

claimant presented to a hospital in excruciating pain

after breaking his hip. The claimant testified that he

did not take morphine at any time prior to his injury,

and that he was given “something for pain” in the first

hospital. The claimant’s testimony is credible, for two

reasons. First, he has spent seven years in recovery

from an addiction to opiates, and his dedication to that

process makes the likelihood of his use of morphine

outside the context of a severe injury negligible.

Second, he broke his hip, and the administration of pain

medication could only be expected. Morphine is a pain

medication, and in this context, it was administered to

control his pain while in the first hospital and waiting

to be taken to the second hospital. Thus, the morphine

was also a prescription medication taken in compliance -

not contravention - of a physician’s orders. The

rebuttable presumption is not triggered.

The drug screen was positive for

benzodiazepines. The claimant explained that he had a

history of stress and sleep disorders and was sometimes

prescribed sleeping pills or Valium. He was unable to
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obtain a prescription for sleeping pills at his last

visit, due to a staffing issue at his physician’s

office. A neighbor shared four pills of Valium. The

claimant used one the Sunday evening before his Tuesday

night accident. While this does trigger the rebuttable

presumption, the claimant has presented compelling

evidence to rebut the presumption and to show that his

accident was not occasioned by the presence of

benzodiazepines or any other drug or substance in his

system. 

The claimant had used a Valium to help him

sleep, but not in the two days prior to the accident,

sufficient time for the effects of the medication to be

eliminated. He testified that when he used them, he woke

up refreshed and not drowsy or impaired.

The claimant had worked almost seven hours

when the accident happened, in a mentally demanding job.

Had he been impaired, he would not have been able to

complete those tasks. 

The claimant is a diabetic, subject to

episodes of urination urgency. The area the claimant

chose in his rush to relieve himself was closer than the

restroom area, according to the claimant and to the
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respondents’ witness. He stated that he had no choice,

in order to avoid wetting his clothes.

There was ice and snow in the area which the

claimant had to traverse to re-enter the building, which

would have been a hazard to anyone, impaired or not. The

claimant did not know, when he exited the door, that

there was ice and snow in the area that he would have to

walk to re-enter. 

The respondents called two witnesses who did

not testify that the claimant was impaired in any way. A

co-employee testified that he worked close to the

claimant, that they had worked about six and a half

hours when the claimant was injured, and that the

claimant did not appear to be drowsy, impaired or acting

in a strange way. 

The claimant in Ward, supra, offered testimony

of his co-workers and supervisors that they did not

suspect him of being under the influence of any drug and

never appeared intoxicated.  In that case, the

Commission gave “significant weight” to that testimony,

and the Court of Appeals noted that reasonable minds

could find that evidence to have successfully rebutted

the presumption.  Ward, supra. 
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There is nothing in the record to support a

finding that the claimant was impaired at the time of

his injury. The claimant successfully rebutted the

presumption that the drugs found in his system

occasioned the accident. 

For the foregoing reasons, I dissent from the

majority opinion.

   
_______________________________
PHILIP A. HOOD, Commissioner


