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Decision of Administrative Law Judge:  Affirmed and
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OPINION AND ORDER

Claimant appeals and respondents cross-appeal an

opinion and order of the Administrative Law Judge filed

July 9, 2015.  In said order, the Administrative Law

Judge made the following findings of fact and

conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the within
claim.

2. The remaining stipulations set forth above
are hereby accepted.

3. The claimant has failed to prove by a
preponderance of the credible evidence that he
sustained a compensable left knee injury,
arising out of and in the course of his



GODWIN - G409544 2

employment with the respondent-employer, on or
about March 17, 2014.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the July 9, 2015 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

Commissioner McKinney concurs and dissents.

CONCURRING AND DISSENTING OPINION

Ark. Code Ann. §11-9-102(4)(B) states that a

compensable injury does not include: 
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(iii) Injury which was inflicted
upon the employee at a time when
employment services were not being
performed or before the employee was
hired or after the employment
relationship was terminated.
(Emphasis added)

The preponderance of the evidence, to include

the claimant’s own testimony, substantiates the

undisputed fact that the claimant was fired from his

employment with the respondent-employer prior to his

alleged compensable injury.  Plainly, therefore, it is

error to find that the claimant was performing

employment services at the time of his alleged injury,

and I cannot agree with this finding.  Likewise, the

claimant has failed to establish compensability in that

the claimant’s alleged injury occurred after the

employment relationship with the respondent-employer was

terminated, and compensability is thus barred by Ark.

Code Ann. §11-9-102(4)(B)(iii).  Therefore, while I

concur that the claimant failed to prove compensability,

I find that the issue of compensability in this claim

has nothing whatsoever to do with whether the claimant

proved all of the statutory elements necessary to

establish compensability, or whether he was performing

employment services at the time of his alleged injury,

or even whether there is a causal connection between his

left knee condition and his employment duties.  Rather,
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the claimant’s alleged injury clearly occurred after his

employment relationship with the respondent-employer was

terminated.  Therefore, pursuant to Ark. Code Ann. §11-

9-102(4)(B)(iii), compensability must be denied as a

matter of law in this claim.

The claimant worked as a semi-truck driver for

the respondent-employer.  The claimant had worked for

the respondent-employer approximately five (5) months at

the time of his termination.  During this time, the

claimant had been “written up” on several occasions for

various work-related infractions, the last write-up

resulting in his termination on March 17, 2014.  The

claimant alleged that he was terminated for refusing to

sign documents associated with an incident involving

another employee for which the respondent-employer

wanted him to take the blame.  The claimant testified

that upon being fired he was told to collect any

personal items he might have on the premises and leave.

The claimant testified that he proceeded to

his work truck in order to gather some of his things,

and, as he was exiting the truck, he slipped on a

mixture of hydraulic fluid and mud and fell from the top

step, “jamming” his knee.  The claimant stated that he

fell approximately four (4') feet “straight down” onto

his leg, and landed in a straight-up position.  The



GODWIN - G409544 5

claimant testified that he felt he would be all right at

the time, and he was anxious to leave the premises. 

Therefore, he did not report the incident to his former

fleet manager, Billy Sawyer.  The claimant testified

that two other employees witnessed this incident; one

whom he did not know, and the other, a man named “Mike.” 

The claimant testified that Mike asked him if he was all

right, to which he responded that he was hurt, “but I

guess I’ll be all right, you know.”  The claimant stated

that he went home after this incident without reporting

it to anyone. 

The record reflects that the claimant waited

until April 29, 2014, or approximately five (5) weeks

after the alleged incident to seek medical treatment for

his injured knee.  In the meantime he reportedly kept

his knee iced.  At his wife’s urging, the claimant

finally presented to the Family Medical Clinic in Hot

Springs with complaints of left knee pain pursuant to

the alleged incident of March 17, 2014.  In the history

portion of the report of this clinic visit, the claimant

admitted that the incident occurred after he had been

fired.

Diagnostic testing eventually confirmed that

the claimant suffered from degenerative joint disease

with derangement in his left knee which was ultimately
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treated with, among other things, three (3) arthroscopic

procedures.  

The claimant stated that he failed to report

the alleged March 17, 2014, incident until December 3,

2014, because he was “humiliated and aggravated” as a

result of being fired and was anxious to leave the

premises.  According to the claimant, he wanted nothing

else to do with the respondent-employer at that time. “I

wanted to be clear and out of there and gone,” he added. 

The claimant agreed that this is what motivated him to

file the medical treatment associated with his left-knee

condition with his wife’s group health carrier. 

Furthermore, the claimant admitted that he failed to

file a claim for his left knee until after he stopped

receiving permanent partial disability benefits from a

previous, unrelated back/neck/shoulder injury in or

about November of 2014.  I note that the date of his

filing a claim for his alleged left-knee injury -

December 3, 2014 - was approximately nine (9) months

after the claimant’s alleged left-knee injury.  The

claimant stated that he was “trying to get my insurance

to pay for it [his medical treatment]” during that time.

Fleet manager for the respondent-employer,

Billy Sawyer, testified that the claimant was terminated

due to mishandling of county equipment, which, according
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to this witness, cost the county money.  Sawyer agreed

that he personally fired the claimant on March 17, 2014,

prior to the claimant’s alleged slip-and-fall injury. 

Sawyer further agreed that he told the claimant that “if

he had any personal belongings in the vehicles to get

them out.”  Sawyer stated that he did not follow the

claimant to his truck following his termination, he did

not witness this alleged incident, and that the claimant

left the premises after retrieving his personal items

without reporting the alleged incident to anyone. 

Sawyer testified that he had no knowledge of the

claimant’s alleged injury until December of 2014 when

the claimant filed his claim.  Although Sawyer agreed

that employees are required to clock in and out of work,

he had no knowledge as to whether the claimant was

clocked out at the time of his alleged left-knee injury.

Shana Settle, a manager for the respondent-

employer, testified that she was present when the

claimant was fired.  Settle stated that the claimant had

no further job responsibilities to perform after he was

terminated, and she confirmed that he was instructed to

collect any personal belongings he may have on the

premises immediately after his termination.  Settle

stated that she did not learn of the claimant’s alleged
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injury until December 3, 2014, when “Debbie from

workers’ comp” called her. 

The administrative law judge, and now the

majority, found that the claimant’s testimony was

riddled with inconsistences and contradictions.  The

administrative law judge, and now the majority, further

found that it would require speculation and conjecture

to conclude that the claimant’s current knee problems

are causally related to his employment, due primarily to

the fact that the claimant was not a credible witness. 

I agree in that the record is replete with

inconsistencies between the claimant’s testimony and the

testimony of Sawyer and Settle, as well as the

claimant’s own testimony at the hearing and that which

he offered during deposition.  However, I reiterate that

the outcome of this claim turns not on whether the

claimant is a credible witness; rather, it depends on

the fact that the claimant’s testimony is consistent

with Mr. Sawyer and Ms. Settle’s testimony and with the

medical reports of record in one important regard: all

agree that the claimant had been fired before his

alleged injury occurred.

In conclusion of her opinion, the

administrative law judge stated as follows:
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In sum, when comparing the
claimant’s testimony to the
preponderance of the evidence, I am
not persuaded that the claimant
injured his knee at work. Therefore,
on the basis of the record as a
whole, I find that the claimant
failed to prove that his need for
treatment and disability for his
left knee problems arose out of and
during the course of his employment,
or that his left knee problems were
the result of an alleged specific
incident on March 17, 2014. 

However, in the Adjudication portion of her

opinion, the administrative law judge stated, in

relevant part:

Specifically, the claimant contends
that he suffered a left knee injury
as he exited his company vehicle,
after management had terminated his
employment with them due to alleged
damage to company equipment. It is
undisputed that management
instructed the claimant to remove
his personal effects from his
company-provided truck after they
gave him notice of his
termination...During the hearing,
testimony was elicited from the
parties, establishing that the
claimant was required to clock in
and out for work. However, there is
insufficient evidence to support a
finding that the claimant had
clocked-out (or, that he ever
clocked-out of work that day), on
March 17, 2014, based on the
testimony elicited from the parties
during the hearing.  However, it is
undisputed that the claimant’s
alleged event occurred on the
premises of the respondent-employer.
Our Supreme court has interpreted
the term “employment services” as
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performance of something generally
required by an employer.” (sic)
Considering that the claimant was
doing what he had been specifically
instructed to do by management, and
in light of all the other
aforementioned circumstances, I find
that the claimant was performing
employment services when his
“alleged left knee injury/incident
occurred.”

The problem with the above should be fairly

obvious.  On one hand, the administrative law judge, and

now the majority, contends that the claimant was

performing employment services at the time of his

alleged injury because he was doing what management had

told him to do at the time the injury-causing incident

occurred.  Yet, on the other hand, the administrative

law judge made the following statement, which the

majority has adopted: “I am not persuaded that the

claimant injured his knee at work. Therefore, on the

basis of the record as a whole, I find that the claimant

failed to prove that his need for treatment and

disability for his left knee problems arose out of and

during the course of his employment.”  This, of course,

begs the question: If the claimant was not injured at

work, and his injury did not arise out of and during the

course of his employment, how can he have been

performing employment services at the time of his

alleged injury?  The answer is that he can not.  The
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undisputed facts are that the claimant was on the

premises at the time that his alleged left knee injury

occurred, ergo, he was “at work,” and he was doing

something he had been instructed to do.  However, the

fact remains that the claimant had not been notified

that he was being terminated at the time of this alleged

injury; rather, he had, in fact, already been fired. 

Therefore, he was free at that point to refuse to do

anything that “management” instructed him to do as he

was no longer an employee under management’s control. 

Whether the claimant decided to collect his things from

the truck or not to collect his things from the work

truck, assuming that the claimant had personal things in

the truck to collect, was, therefore, entirely up to the

claimant to decide.

In finding that the claimant was performing

employment services at the time of his alleged injury,

the administrative law judge, and now the majority,

ignore altogether Ark. Code Ann. §11-9-102(4)(B)(ii),

which plainly states that a compensable injury does not

include an injury which was inflicted upon the employee

at a time when employment services were not being

performed or before the employee was hired or after the

employment relationship was terminated.  Moreover, the

fact that there was insufficient evidence to show
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whether the claimant had clocked-out at the time of his

alleged injury is inconsequential as to whether the

claimant was “performing employment services” in that 1)

his employment had already been terminated at the time

of injury, and 2) it is the claimant’s burden to prove

compensability by a preponderance of the evidence. 

Ringier American v. Combs, 41 Ark. App. 47, 849 S.W.2d 1

(1993); Carman v. Haworth, Inc., 74 Ark. App. 55, 455

S.W.3d 408 (2001).  Therefore, insufficient evidence

with regard to whether the claimant was clocked out

weighs against the claimant in this claim.  To find

otherwise would be to shift the claimant’s burden of

proof to the respondents.

Based upon the fact that the employment

relationship between the claimant and the respondent-

employer had clearly been terminated at the time of his

alleged left-knee injury, I am constrained by our

statute, specifically Ark. Code Ann. §11-9-

102(4)(B)(iii), from finding that he was performing

employment services at any time during the course of

this claim.  Likewise, I am constrained from finding

that the claimant proved compensability of his claim in

that such a finding is barred by the same statute.  If,

however, a finding of compensability in this claim were

not barred by the provisions of Ark. Code Ann. §11-9-
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102(4)(B)(iii), which, clearly it is, the preponderance

of the evidence still shows that the claimant could not

have been performing employment services at the time of

his alleged left-knee injury.  Even the administrative

law judge acknowledged this when she found that the

claimant was not a credible witness and that he had

failed to prove that 1) he inured his knee at work; 2)

his need for treatment and disability from his left-knee

problems arose out of and during the course of his

employment with the respondent-employer, and 3) his knee

problems were not the result of an alleged specific,

work-related incident of March 17, 2014.  The majority,

in adopting the administrative law judge’s findings, has

admittedly drawn the same conclusions. 

Based upon the above and foregoing, I dissent

from the finding that the claimant was performing

employment services at the time of his alleged injury. 

Furthermore, by the provisions of Ark. Code Ann. §11-9-

102(4)(B)(iii), the claimant has failed to prove

compensability of his alleged left-knee injury. 

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,
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I concur in part with but must respectfully dissent in

part from the majority opinion. I agree with the

underlying Administrative Law Judge’s conclusion,

affirmed and adopted by the majority, that the claimant

was performing employment services at the time of his

injury, but I must dissent, because I find that the

injury is compensable.

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence. Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

The claimant was injured on March 17, 2014. He

had been terminated and instructed to remove his



GODWIN - G409544 15

personal items from his truck, when he slipped off of

the running board and fell four feet to the ground,

twisting his left knee. 

This satisfies the requirements of a specific

incident, because we know exactly when and how the

claimant was injured. The employment services

requirement is also satisfied, because the claimant was

complying with the explicit directions of the employer,

and because the removal of his things from the truck was

to the employer’s benefit.

The medical evidence shows that the claimant

reported the injury to his doctor on April 29, 2014. He

explained that he fell from the running board of his

truck on March 17, 2014, twisting his left knee, and

that he had pain which had continued to worsen. He had

swelling and throbbing pain. He had no history of knee

problems. The claimant reported that he was under the

care of Dr. Ackerman for an unrelated issue, and that he

took one hydrocodone at night for neck and shoulder

pain. Dr. Cole prescribed Norco (hydrocodone with

acetaminophen, for pain relief) and planned an

orthopedic evaluation. Dr. Young evaluated the claimant

on May 13, 2014, for left knee pain after falling from

his truck. Dr. Young observed effusion of the knee,
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which is an objective finding. Dr. Young suspected a

medial meniscal tear and performed an injection. 

On May 16, 2014, Dr. Young performed a left

knee arthroscopy with chondroplasty of the patella.

Initially, the claimant experienced relief of his

symptoms, but on May 27, 2014, he returned to Dr. Young

with pain. Dr. Young stated that the claimant had a

significant amount of grade 4 chondromalacia down to the

bone on the undersurface of his patella, which is

osteoarthritis. He stated there was a significant amount

of bone-on-bone arthritis under his patella. These

observations by Dr. Young are objective findings. He

experienced “huge chronic effusions” after his surgery.

Dr. Young planned to aspirate his knee and to get

approval for viscosupplementation. Dr. Young observed a

very large effusion of the left knee, again an objective

finding. 

In June 2014, Dr. Young noted that the

claimant’s condition continued and that Euflexxa

injections (hyaluronic acid used to cushion, lubricate

and protect a joint) were ineffective. Steroids helped

his swelling, but these could not be used in the long-

term. Dr. Young planned an MRI. This was performed on

June 24, 2014, and showed pronounced patellar

chondromalacia, very mild medial tibiofemoral joint
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chondromalacia, fraying of the lateral meniscus and

radial blunting of the lateral meniscus, and a 1.1

centimeter chondro-osseous loose body posterior to the

medial tibial condyle. Dr. Young performed a left knee

arthroscopy with a partial lateral meniscectomy on

June 27, 2014. The loose body was removed. 

The claimant returned to Dr. Young in July

2014 with continued pain with motion and significant

swelling. Dr. Young observed heat and significant

swelling. Dr. Young felt that the ultimate “fix” for

this condition would be a total knee replacement. In

August 2014, the claimant reported some improvement with

his swelling, but he had continued pain. The pain and

swelling prevented him from working. Dr. Young agreed

that he could not work due to the degree of intra-

articular effusion and chondromalacia. In November 2014,

Dr. Young observed a small effusion of the knee. He had

some improvement, but was still unable to work due to

pain and chronic swelling. A left knee arthroscopy with

a lateral release was performed on December 3, 2014. In

March 2015, the claimant reported some swelling but that

overall his pain was better. He had some difficulty but

was improving. He was to continue activities as

tolerated and to return as needed. Total knee

replacement was still a possibility in the future. The



GODWIN - G409544 18

claimant has presented medical evidence supported by

objective findings establishing the injury to his left

knee.

The remaining element is causation. The

claimant testified that he had slipped on some ice one

or two months prior to the accident. The next day, the

claimant told Billy, his supervisor, about falling.

Billy asked if he was alright, and the claimant said he

had pain but thought he would be alright. The claimant

testified that he slipped off of the top step of his

truck and fell about four feet. He landed on his feet

with his legs straight. His left knee hurt, but he

wanted to leave the premises quickly, because he had

been terminated, and thought he would be alright. He was

humiliated and aggravated about his termination. He did

not want anything else to do with the respondent

employer. The supervisor of the transfer station, named

Mike, and another person saw him fall. Mike asked him if

he was alright, and the claimant told him that he hurt

but he would be alright. He went home after that. He

iced his knee and hoped the problem would go away. He

was “laid up,” until his wife insisted that he see a

doctor. He saw Dr. Cole five weeks after the accident.

He had several surgeries. He testified that he wore a

knee brace 90% percent of the time. He attempted to use
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his health insurance, because he did not want to have

anything to do with the respondent employer. He had been

humiliated by them. His health insurance would not cover

his left knee, because they stated it was a workers’

compensation injury. For this reason, he had to pursue a

claim against the respondent employer.

The claimant sought treatment for his injury

forty-three days later, after attempting conservative

home care in the form of icing and rest, and while using

a strong pain reliever at the same time for an unrelated

injury. The claimant was unable to be active during that

time and testified that there was no other intervening

injury. The amount of time between the injury and his

first treatment is short enough in these circumstances

to support a causal connection. The claimant was able to

work, to drive his truck using the clutch with his left

foot, and to perform all of his duties without

limitation, prior to March 17, 2014. After his injury on

that date, the claimant could not do these things and

still cannot. He required significant treatment after

the injury, which had not been needed, suggested or

offered prior to the injury.

The claimant’s attempt to avoid going through

the workers’ compensation process with the employer is

only indicative of the sour note upon which their
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relationship was concluded. The claimant credibly

testified that he hurt his knee on March 17, 2014 at

work, that he attempted to manage it himself in the

hopes that it would get better, and that his knee in

fact did not improve on its own. The medical records

support the claimant’s testimony.

The claimant has satisfied each element of

compensability, and I would award the claimant benefits

for his compensable left knee injury. 

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

                                                       
                        PHILIP A. HOOD, Commissioner


