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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE MARK A. PEOPLES,
Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 represented by the HONORABLE ROBERT H.
MONTGOMERY, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondent No. 1 appeals an administrative law

judge’s ORDER FILED JUNE 8, 2016.  The administrative

law judge entered the following Findings Of Fact And

Conclusions Of Law:

1.  The provisions of the Arkansas Workers’
Compensation Law are to be strictly
construed.
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2.  Arkansas Code Annotated section 11-9-
715(a)(2)(B)(i) provides that the Commission
shall direct that the claimant’s one-half of
a controverted attorney’s fee be paid to the
attorney out of compensation payable to the
claimant.

3.  However, Arkansas Code Annotated section
11-9-411(a)(1) provides that any benefits
payable to an injured worker under the
Arkansas Workers’ Compensation Law shall be
reduced in an amount equal to, dollar-for-
dollar, the amount of benefits the injured
worker has previously received for the same
medical services or period of disability
from other specified types of insurance.

4.  I find that deduction of the claimant’s
one-half of controverted attorney’s fees out
of compensation payable to the claimant under
Arkansas Code Annotated section 11-9-715(a)(2)
(B)(i) precedes any reduction in benefits
provided for under Arkansas Code Annotated
section 11-9-411(a)(1).

5.  I therefore direct Respondent No. 1 to pay
the claimant’s one-half of attorney’s fees to
the claimant’s attorneys out of the benefits
awarded to the claimant in the opinion and
order filed on February 23, 2016, as provided
for in Arkansas Code Annotated section 11-9-
715(a)(2)(B)(i).  

After reviewing the entire record de novo, the Full

Commission finds that the evidence supports the

administrative law judge’s order, and that said order

correctly applies the law and should be affirmed.  The

Full Commission therefore affirms and adopts the
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administrative law judge’s Order Filed June 8, 2016 as

our decision on appeal.

IT IS SO ORDERED.    

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the claimant's one-half of

controverted attorney's fees must be paid by respondents

although the claimant is not receiving any indemnity

benefits as such benefits are offset by the application

of the A.C.A. §11-9-411. 

Pursuant to Ark. Code Ann. §11-9-

715(a)(2)(B)(i), Respondent No. 1 tendered it’s one-half

(½) of the attorney’s fees awarded in this claim for

both the claimant’s award of additional wage-loss

benefits and a seven percent (7%) increase in his

permanent physical impairment rating.  The claimant’s

attorney then filed a Motion to Enforce Payment of Award
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in which he requested that Respondent No. 1 be

responsible for payment of the claimant’s one-half (½)

of the attorney’s fee owed on the claimant’s additional

award of benefits.

In an Order filed June 8, 2016, the

administrative law judge ordered Respondent No. 1 to pay

the claimant’s one-half (½) of the attorney’s fee

associated with the claimant’s award of additional

benefits.  Thereafter, Respondent No. 1 filed a timely

appeal of the June 8, 2016 opinion, citing the only

issues on appeal as follows:

1. The ALJ’s finding that the
Arkansas General Assembly intended
the attorney’s fee award pursuant to
Ark. Code Ann. §11-9-715(a)(2)(B)(i)
to have priority over the reduction
provided for pursuant to Ark. Code
Ann. §11-9-411(a)(1), is contrary to
the law and the facts and should be
reversed.

2. The ALJ’s finding that Respondent
No. 1 should first deduct from the
claimant’s award of permanent
benefits the claimant’s one-half (½)
of his attorney’s fees and to pay
that amount to the claimant’s
attorneys is, likewise, contrary to
the law and the facts and should be
reversed.

For the following reasons, I agree.  On May 12, 2002,

the claimant sustained a compensable injury which

required various medical procedures to remedy. 
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Respondent No. 1 accepted the injury as compensable and

paid medical and indemnity benefits pursuant thereto. 

On December 22, 2015, a hearing was held to determine

whether the claimant was permanently and totally

disabled, or, in the alternative, whether he was

entitled to an increased physical impairment rating and

additional wage-loss benefits above that which

Respondent No. 1 had already accepted and paid. 

Furthermore, the issue of an Ark. Code Ann. §11-9-411

offset or credit to Respondent No. 1 was litigated at

that hearing.

In his February 23, 2016, opinion, the

administrative law judge awarded the claimant thirty-

five percent (35%) wage-loss, which resulted in a

twenty-five percent (25%) increase above the ten percent

(10%) wage-loss benefits which the claimant had already

received.  Moreover, Respondent No. 1 was permitted to

take credit pursuant to Ark. Code Ann. §11-9-411 for the

ten percent (10%) wage-loss benefits it had already

paid.  The administrative law judge found that

Respondent No. 1 was also entitled to a credit under

Ark. Code Ann. §11-9-411 on the additional twenty-five

percent (25%) wage-loss benefits awarded due to the

State disability retirement benefits the claimant would
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receive during the time he was awarded these benefits,

as his State disability benefits clearly exceeded his

workers’ compensation benefit rates.1  In addition, the

claimant was awarded an additional seven percent (7%)

permanent physical impairment rating above the sixteen

percent (16%) permanent physical impairment rating

originally assessed.

Attorney’s fees were awarded on the additional

twenty-five percent (25%) wage-loss benefits and the

additional seven percent (7%) anatomical impairment

rating awarded to the claimant as a result of the

February 23, 2016 hearing: one-half (½) of which was to

be paid by Respondent No. 1 and the other half by the

claimant.  See, Ark. Code Ann. §11-9-715(a)(2)(B)(i);

see also, Death and Permanent Total Disability Trust

Find v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

Thereafter, Respondent No. 1 paid it’s one-half (½) of

the attorney’s fee in the amount of $3,895.31.2 

Although neither party appealed the February 23, 2016

opinion, the claimant’s attorney filed a motion

1 The claimant received retirement benefits of $2,424.67
to $2,497.79 per month, whereas his workers’
compensation benefits were $277.00 to $369.00 per week. 

2 It was determined that the total attorney’s fee was
$7,790.625.
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requesting that the administrative law judge find

Respondent No. 1 responsible for the claimant’s one-half

(½) of the attorney’s fee.  

In his June 2016 opinion, which as been

affirmed and adopted by the majority, the administrative

law judge stated that the issue at hand involved two (2)

sections of the Arkansas Workers’ Compensation Statute -

Ark. Code Ann. §§11-9-715 and 11-9-411 - and that this

was a case of first impression.  More specifically, the

administrative law judge stated, “My research suggests

that neither the Full Commission nor the Arkansas Courts

have ever directly addressed which statute has priority

over the other.”  The administrative law judge concluded

that the General Assembly intended the attorney’s fee

awarded pursuant to Ark. Code Ann. §11-9-715(a)(2)(B)(i)

to have priority over the offset provided for pursuant

to Ark. Code Ann. §11-9-411(a)(1).  Therefore, the

administrative law judge directed Respondent No. 1 to

deduct the claimant’s one-half (½) of his attorney’s

fees from the additional benefits awarded to him and to

pay that amount to the claimant’s attorneys.

My review of Ark. Code Ann. §§11-9-

715(a)(2)(B)(i) and 11-9-411(a)(1), reveals that the

administrative law judge erred as a matter-of-law by
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requiring Respondent No. 1 to pay the claimant’s one-

half (½) of attorney’s fees, in that both statutory

provisions cited in this claim stand alone on different

issues, with neither having priority over the other. 

Moreover, the claimant’s attorney was fully aware of the

facts and circumstances of this case when he agreed to

represent the claimant.  Therefore, claimant’s counsel

knowingly and willingly took on the onus of collecting

an attorney’s fee from the claimant in this matter as he

surely understood that, pursuant to our statutory

provisions, Respondent No. 1 was not responsible for the

claimant’s one-half (½) of any fee that might be awarded

in this claim for additional permanent partial

disability or wage-loss benefits.     

With regard to our statutory provisions which

are the subject of this appeal, Ark. Code Ann. §11-9-

411, which addresses the benefit reduction provisions of

our statute, provides:

(a)(1) Any benefits payable to an
injured worker under this chapter
shall be reduced in an amount equal
to, dollar for dollar, the amount of
benefits the injured worker has
previously received for the same
medical services or period of
disability, whether those benefits
were paid under a group health care
service plan of whatever form or
nature, a group disability policy, a
group loss if income policy, a group
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accident, health, or accident and
health policy, a self-insured
employee health and welfare benefit
plan, or a group hospital or medical
services contract.

Notwithstanding that the claimant was found to

have sustained twenty-five percent (25%) wage-loss in

addition to the ten percent (10%) already accepted and

paid by Respondent No. 1, due to his receipt of Arkansas

disability retirement benefits Respondent No. 1 was

entitled to a credit or offset pursuant to Ark. Code

Ann. §11-9-411.  Upon simply doing the math in this

claim, it is evident that this offset completely

eliminated the need for Respondent No. 1 to pay the

claimant any of the additional twenty-five percent (25%)

wage-loss benefits awarded.

However, the administrative law judge

erroneously found that the provisions of Ark. Code Ann.

§11-9-715(a)(2)(B)(i) overrode those of section 11-9-411

in this claim, and he put the burden of paying the

claimant’s one-half (½) of his attorney’s fee on

Respondent No. 1.  

Ark. Code Ann. §11-9-715(a)(2)(B) plainly

states that “whenever the commission finds that a claim

has been controverted, in whole or in part, the

commission shall direct that fees for legal services be
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paid to the attorney for the claimant as follows: One-

half (½) by the employer or carrier in addition to

compensation awarded; and one-half (½) by the injured

employee or dependents of a deceased employee out of

compensation payable to them.” (Emphasis added) 

First and foremost, it is well-settled that

our Workers’ Compensation Act must be strictly and

literally construed by the Commission and the courts,

and a particular provision in a statute must be

construed with reference to the statute as a whole. 

Flowers v. Norman Oaks Constr. Co., 341 Ark. 474, 17

S.W.3d 472 (2000).  Moreover, where the language of a

statute is plain and unambiguous, we determine

legislative intent from the ordinary meaning of the

language. Id. The first rule in considering the meaning

of a statute is to construe it just as it reads, giving

the words their ordinary and usually accepted meaning in

common language.  McCoy v. Walker, 317 Ark. 86, 876

S.W.2d 252 (1994).  If the language of the statute is

plain and unambiguous, the analysis need go no further.

Burcham v. City of Van Buren, 330 Ark. 451, 954 S.W.2d

266 (1997).

Since 1987, claimants have been responsible

pursuant to Ark. Code Ann. §11-9-715 for one-half (½) of
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attorney’s fees for indemnity benefits awarded in

workers’ Compensation claims.  Prior to then, only the

respondent could be ordered to pay attorney’s fees. 

See, Ark. Stat. Ann. §81-1332 (Supp. 1985).  Here, it

appears that the administrative law judge applied the

pre-1987 law by ordering Respondent No. 1 to essentially

pay all of the attorney’s fees in this claim.  Of

course, this is a legal error that can not stand.  

The language of Ark. Code Ann. §11-9-715

(a)(2)(B)(i) is unambiguous in that it clearly calls for

one-half (½) of any attorney’s fee awarded to be paid by

the claimant, and it clearly fails to contemplate

payment by the respondent of the claimant’s one-half (½)

of this fee.  Moreover, any attorney’s fee owed by the

claimant must be made out of “compensation payable to

them.”  In this case, there was no “compensation

payable” to the claimant due to his receipt of

disability retirement income, which allowed Respondent

No. 1 an offset or credit under the provisions of Ark.

Code Ann. §11-9-411.

In his June 8, 2016 opinion, the

administrative law judge stated that he researched the

interplay of Ark. Code Ann. §11-9-411 with Ark. Code

Ann. §11-9-715 to determine which statute “had priority
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over the other.”  The answer to this query is simple. 

Neither statue has priority over the other in that they

each deal with entirely separate provisions of our

workers’ compensation law.  Therefore, there is no

conflict between these statutes and the administrative

law judge erred in finding that Ark. Code Ann. §11-9-715

had priority over Ark. Code Ann. §11-9-411.  

When each of these statutes is considered in

their plain and ordinary meaning, it is axiomatic that

although Ark. Code Ann. §11-9-715(a)(2)(B)(i) provides

that one-half (½) of any attorney’s fee awarded in a

claim is to be paid by respondents and one-half (½) by

the claimant and/or his beneficiaries out of benefits

received, the simple fact is that the provisions of Ark.

Code Ann. §11-9-411 eliminates the payment of

compensation which would otherwise be received by the

claimant in this claim.  In other words, while Ark. Code

Ann. §11-9-411 determines whether there will be

compensation payable to the claimant, and if so, how

much after an offset or credit is applied, this does not

alter or change the plain language of Ark. Code Ann.

§11-9-715 which sets forth how attorney’s fees are to be

paid.

In conclusion, Respondent No. 1 has met its
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obligation under Ark. Code Ann. §11-9-715 to pay its

one-half (½) of the claimant’s attorney’s fee in this

claim.  Furthermore, pursuant to this statutory

provision, Respondent No. 1 is not responsible for the

claimant’s one-half (½) of attorney’s fees awarded in

this claim, in that Ark. Code Ann. §11-9-715 clearly and

unambiguously provides that a claimant’s one-half (½) of

attorney’s fees are to be deducted from compensation

payable to the claimant.  In this case, Ark. Code Ann.

§11-9-411 eliminates Respondent No. 1’s obligation to

pay additional compensation to the claimant due to

credits and offsets owed to Respondent No. 1 in this

claim.  As such, Respondent No. 1 does not actually owe

any additional compensation and cannot therefore deduct

claimant’s one-half (½) of attorney’s fees from the

claimant’s benefits.  To require respondents to

calculate the claimant’s benefits and deduct the one-

half (½) of attorney’s fees prior to the application of

the §11-9-411 credit is tantamount to ignoring the

language of §11-9-715 that only permits a claimant’s

portion of attorney’s fees to be taken out of

compensation payable to the claimant.  In the present

case there is no compensation payable to the claimant. 

Therefore, there is no compensation out of which to
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deduct the claimant’s one-half (½) of attorney’s fees.   

Based upon the above and foregoing, I

respectfully dissent from the majority opinion.

                                                       
                        KAREN H. McKINNEY, Commissioner


