
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G409589   

GABRIEL GARCIA, EMPLOYEE                         C LAIMANT

JENSEN CONSTRUCTION CO., 
EMPLOYER                                RESPONDENT

ARCH INSURANCE CO.,
INSURANCE CARRIER/TPA                       RESPONDENT

     
OPINION FILED OCTOBER 14, 2016

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE DAVID L.
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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed February 10, 2016.  The

administrative law judge found that the claimant

sustained a compensable injury.  After reviewing the

entire record de novo, the Full Commission finds that

the claimant did not prove by a preponderance of the

evidence that he sustained a compensable injury.

I.  HISTORY

Gabriel Garcia, now age 33, testified that he had

worked for the respondents for approximately eight

years.  The parties stipulated that the employment
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relationship existed at all pertinent times, including

March 11, 2014.  The claimant testified on direct

examination:

Q.  What were you doing for Jensen
Construction on that day?

A.  We were pouring concrete in a ditch.  It’s
a hole that is inside a wall.  I don’t know
what you call it, but they call them cross-
walk....

Q.  Where were you in relation to the ground?

A.  Say the hole was forty or fifty feet away
from the shore.

Q.  And were you on any kind of a scaffold or
a ladder or anything while you were working?

A.  The hole had pieces of iron acting as
steps of a ladder that we used to go in and
out....

Q.  Now, you had a fall on this day.  Is that
correct?

A.  Yes.

Q.  Could you describe how you fell and where
you were when you fell?

A.  What I remember is that we were pouring
the concrete.  I was stepping and one of the
iron strings slide to one side and I fell
back.  After that, I don’t remember 
anything....

Q.  When you fell, how far were you from the
bottom where the concrete was?

A.  I remember it was around five, six 
feet....

Q.  What happened to cause you to fall?
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A.  That string was not well tied up and it
slide to one side....  

Q.  Do you recall what happened after that?

A.  No, I never knew how it was that I got out
of the hole.

The claimant testified that he sustained an injury

to his head as a result of the fall.  According to the

record, a report from Grand Prairie Medical Services,

dated March 11, 2014, indicated that the claimant was

found “lying on ground.”  The Chief Complaint was

“seizure like activity.”  The Events Preceding were “Co-

workers said pt had previous episode appx 10:45 this

morning, but said he got right back up.”  An assessment

of the claimant’s head and face showed “No trauma.”  

The claimant was admitted to Baptist Health on

March 11, 2014, at which time it was reported, “Pt was

at work when he had a witnessed seizure.  Pt states that

he fell and passed out.  No prior hx of seizures.”  An

examination of the claimant’s head on March 11, 2014 was

“Normocephalic, without obvious abnormality,

atraumatic.”  A CT of the claimant’s brain was taken on

March 11, 2014: “Brain shows normal gray-white matter

differentiation.  There is no intracranial hemorrhage,

midline shift or mass effect.  The ventricles and extra-

axial fluid spaces are normal in size and configuration. 
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The mastoids and paranasal sinuses are well aerated. 

The orbital soft tissues are grossly normal in

appearance.  Impression - No acute intracranial

findings.”

The admission diagnoses on March 11, 2014 were

“Rhabdomyolysis, Dehydration, GI bleed, and urinary

tract infection.”  (The claimant does not contend that

any of these diagnoses were causally related to the

March 11, 2014 incident).  The claimant was discharged

on March 13, 2014 with the diagnoses, “Dehydration,

Fatty liver, alcoholic, Elevated LFTs, Alcohol abuse,

Weight loss, and Seizure.”  The claimant was instructed

to restrict his activities for one week.

The claimant testified that he began suffering from

epileptic seizures after the alleged March 11, 2014

compensable injury.  The claimant testified, “One month

after the accident, I had another episode, which was

more severe.”  According to the record, the claimant

received emergency medical treatment on April 11, 2014:

“Patient is a 30-year-old worker who was brought by

ambulance from rolling he apparently had a seizure prior

to coming to the emergency room when the EMTs arrived he

was somewhat postictal and has waken up substantially on

the ride to the emergency room here he gives a history
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of having had a seizure several months ago in Arkansas

he is not sure what workup was undertaken he does not

think he had a CT head he has no history of seizures

prior to these 2 of the ....”

The claimant does not contend that he was

performing employment services for the respondents at

the time of the April 11, 2014 seizure, and the record

does not otherwise indicate that the claimant was

working for the respondents on that date.  A CT of the

claimant’s brain was taken on April 11, 2014: “There is

evidence of soft tissue swelling seen in the left high

parietal region with subcutaneous hematoma and

subcutaneous air suggesting laceration.  Clinical

correlation is recommended.  IMPRESSION: 1.  No acute

intracranial process.  2.  Left parietal soft tissue

swelling with subcutaneous air suggesting a laceration.” 

Dr. Merlin Joe Kilbury, III reported on April 11,

2014, “Patient clearly had a grand mal seizure and

received scalp laceration he gives a history of having

had a similar episode 3 or 4 weeks ago a CT scan is done

which is normal except for the soft tissue swelling. 

Laboratory date shows no abnormalities other than mild

liver enzyme elevations urine drug screen is negative

patient is given Sarah Rex 500 mg IV and placed on
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Dilantin 100 mg 3 times a day it appears that he had an

adult onset epilepsy and will need to be on anti-seizure

medications for at least a period of time I have

suggested that he needs a primary care physician.”  Dr.

Kilbury diagnosed “Grand mal seizure.”

The claimant was seen in the office of Dr. James D.

Rutter on April 15, 2014:

Gabriel has always been healthy until he was
working inside of a column when building a
bridge.  He slipped on the rebar and fell
backwards 10 to 15 feet when the harness
stopped him.  He hit his head on the way down
and when he stopped, he was unconscious and
seizing.  He was not placed on medication at
that time.  He was treated as an outpatient in
the ER and was dismissed.  He was at work on
the 11th here near Grove and experienced a
seizure and fell to the ground.  He was
witnessed having a grand mal seizure and taken
to Miami ER by ambulance.  He was treated with
IV Dilantin and he was awake and alert by the
time the ambulance took him to the ER....

Dr. Rutter assessed “Convulsions” and stated,

“Gabriel cannot work until Phenytoin level is

therapeutic and he is seizure free.  At that time, he

can be released to a safe work zone but will not allow

to drive until at least seizure free for 6 months to a

year.”  

The claimant followed up with Dr. Rutter on May 1,

2014: “Gabriel has had no more seizures.  He is without

headache.  His Phenytoin level returned sub therapeutic,
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but as long as he is without seizures, will hold off

increasing it.  He is to see the neurologist the end of

May.  He would like to return to work and according to

the family, he will be able to avoid situations that

would be dangerous if he had a seizure while at work.” 

Dr. Rutter assessed “Convulsions” and stated, “May

return to work.  May not drive and needs to avoid

heights and other situations of danger to himself or

others if seizure were to occur.  Keep neurology apt.”  

The claimant was provided an Excuse Slip dated

May 1, 2014 which indicated that the claimant was

“released to return to work on May 2, 2014.”  The

claimant was prescribed Dilantin and was assigned

restrictions: “No driving, no fall risk.  If sx of

vertigo, lay down & monitor.”  

The claimant followed up with Dr. Rutter on May 16,

2014: “Mr. Garcia is having sx suggesting Toxicity to

the Dilantin.  His work has not allowed him to come back

due to his hx of seizure and concern about

responsibility if something should happen on the job. 

He has had no further seizure activity since being on

meds and he is to see the neurologist on the 30th.”  

A CT of the claimant’s head was taken on August 4,

2014, with the findings, “Bone windows are normal. 
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There is no mass or hemorrhage.  The ventricular size is

normal.  No abnormal extra-axial fluid collections are

present.  There is no intraparenchymal or extra-axial

bleed....IMPRESSION: Normal unenhanced CT head.”

Dr. Hal G. Astle examined the claimant on August 5,

2014 and assessed “1.  Seizure disorder,” “Epilepsy,

unspecified, without mention of intractable epilepsy.”

Dr. Astle signed a Return to Work slip on

October 24, 2014 indicating that the claimant could

return to limited work on October 27, 2014: “He can not

drive or climb for the next 2 months.  Will re-eval at

that time.”  

    A pre-hearing order was filed on September 14,

2015.  The claimant contended that he “sustained a

compensable head injury arising out of and in the course

of employment with the Respondent on or about 3/11/2014. 

Claimant contends entitlement to workers’ compensation

benefits as set forth in the issues response in the

Prehearing Memorandum, and specifically, reasonable,

necessary, and related medical expenses; temporary total

disability benefits; ACA 11-9-505 benefits (reserved);

unpaid future medical benefits that later become

controverted (reserved); permanent partial/total

disability benefits (reserved); rehabilitation benefits
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(reserved); and controverted attorney fees.  All other

benefits are reserved under the Act.”

The respondents contended, “The claimant has an

employment record with Jensen Construction Company

beginning on April 22, 2006 as a construction worker. 

The claimant was admitted to Baptist Health Stuttgart

Clinic on March 11, 2014.  Claimant was charged for care

at this hospital on March 11, 2014, March 12, 2014 and

March 13, 2014 and an outpatient visit and test on

March 22, 2014.  In spite of repeated requests

Respondent has not received a medical authorization

permitting them to obtain medical records from Baptist

Health Stuttgart Clinic or the treating physician. 

Respondent is presently attempting to schedule a

deposition of the custodian of records at the hospital

and the treating physician.”  

An administrative law judge scheduled a hearing on

the issues of “Compensability (medical and temporary

total disability benefits) and controverted attorney

fees.”  

After a hearing, an administrative law judge filed

an opinion on February 10, 2016.  The administrative law

judge found that the claimant sustained an injury

arising out of and in the course of his employment on
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March 11, 2014.  The administrative law judge awarded

medical treatment and temporary total disability

benefits.  The respondents appeal to the Full

Commission.

II.  ADJUDICATION

A.  Compensability

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides,

in pertinent part:

(A) “Compensable injury” means:
(I) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-102(16)(A)

(i)(Repl. 2012).  

The employee must prove by a preponderance of the

evidence that he sustained a compensable injury.  Ark.

Code Ann. §11-9-102(4)(E)(i)(Repl. 2012).  Preponderance

of the evidence means the evidence having greater weight



GARCIA - G409589 11

or convincing force.  Metropolitan Nat’l Bank v. La Sher

Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003).  

An idiopathic injury is one whose cause is personal

in nature, or peculiar to the individual.  Crawford v.

Single Source Transp., 87 Ark. App. 216, 189 S.W.3d 507

(2004), citing Kuhn v. Majestic Hotel, 324 Ark. 21, 918

S.W.2d 158 (1996).  Injuries sustained due to an

unexplained cause are different from injuries where the

cause is idiopathic.  ERC Contractor Yard & Sales v.

Robertson, 335 Ark. 63, 977 S.W.2d 212 (1998).  Where a

claimant suffers an unexplained injury at work, it is

generally compensable.  Little Rock Convention &

Visitors Bur. v. Pack, 60 Ark. App. 82, 959 S.W.2d 415

(1997).  Because an idiopathic injury is not related to

employment, it is generally not compensable unless

conditions related to the employment contribute to the

risk.  Id.  Employment conditions can contribute to the

risk or aggravate the injury by, for example, placing

the employee in a position which increases the dangerous

effect of a fall, such as on a height, near machinery or

sharp corners, or in a moving vehicle.  Id.

An administrative law judge found in the present

matter, “3.  On March 11, 2014, the claimant sustained

an injury arising out of and in the course of his
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employment when he suffered an accidental fall and

suffered a blow to the head.”  The Full Commission does

not affirm this finding.  The Full Commission finds that

the claimant did not establish a compensable injury by

medical evidence supported by objective findings.  

The parties stipulated that the employment

relationship existed on March 11, 2014.  The claimant

testified that he slipped and fell a distance of

approximately six feet.  The claimant contends that he

sustained a traumatic brain injury and thereafter

developed a seizure disorder.  The record does not

support the claimant’s contention.  The record indicates

that the claimant suffered a seizure and fell on

March 11, 2014.  However, there is no probative evidence

demonstrating that the claimant injured his head.  As we

have discussed, the initial medical responders on

March 11, 2014 reported “No trauma” to the claimant’s

head.

A physician examined the claimant’s head on

March 11, 2014 and noted, “Normocephalic, without

obvious abnormality, atraumatic.”  A CT of the

claimant’s brain on March 11, 2014 was completely

normal.  The impression following the CT was “No acute

intracranial findings.”  The claimant was discharged
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from the hospital on March 13, 2014 with the diagnoses,

“Dehydration, Fatty liver, alcoholic, Elevated LFTs,

Alcohol abuse, Weight loss, and Seizure.”  The claimant

was not diagnosed as having a head injury or brain

injury.

The claimant testified that he suffered another

epileptic seizure approximately four weeks after the

March 11, 2014 incident.  The claimant received

emergency treatment on April 11, 2014.  The claimant was

not performing employment services for the respondents

on April 11, 2014, and there is no evidence

demonstrating his emergency treatment on April 11, 2014

was causally related to the claimant’s employment with

the respondents.  A CT of the claimant’s brain on

April 11, 2014 showed soft tissue swelling “suggesting

laceration.”  There is no probative evidence before the

Commission demonstrating that the soft tissue swelling

reported on April 11, 2014 was causally related to the

March 11, 2014 incident.  The Full Commission recognizes

Dr. Rutter’s note on April 15, 2014, “He hit his head on

the way down” on March 11, 2014.  It is within the

Commission’s province to weigh all of the evidence and

to determine what is most credible.  Minnesota Mining &

Mfg. v. Baker, 337 Ark. 94, 989 S.W.2d 151 (1999).  In
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the present matter, there is no evidence showing that

the claimant “hit his head” as a result of the March 11,

2014 incident.  Dr. Rutter’s notation in that regard is

entitled to minimal evidentiary weight.

Based on our de novo review of the entire record,

the Full Commission finds that the claimant did not

prove by a preponderance of the evidence that he

sustained a compensable injury on March 11, 2014.  The

claimant did not establish a compensable injury to his

head or brain by medical evidence supported by objective

findings.  The evidence does not demonstrate that the

claimant’s seizure disorder is causally related to the

March 11, 2014 incident or any other event occurring

while the claimant was employed with the respondents. 

The Full Commission reverses the administrative law

judge’s opinion, and this claim is denied and dismissed.

IT IS SO ORDERED.            

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant failed to establish by the preponderance of

the evidence that he had a compensable injury. 

The issue in this appeal is whether the

claimant suffered a compensable injury.  Under the facts

of this case, I find that the elements for establishing

that a compensable injury has occurred have been

satisfied. 

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.
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Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997). 

The majority concluded that the claimant

failed to establish a compensable injury to his head or

brain with objective findings within his medical

records.  However, the testimony of the claimant and the

other witnesses demonstrate that the claimant fell while

in a hole pouring concrete.  The claimant remained

unconscious after the fall and was revived once brought

to the surface.  Later that same afternoon the claimant

suffered his first of several ongoing seizures.  The CT

scan performed on April 11, 2014 provides objective

findings establishing the presence of the injury the

claimant has alleged.

Although the CT scan completed on March 11,

2014 did not reveal evidence of injury, the subsequent

April 11, 2014 CT scan noted “[t]here is evidence of

soft tissue swelling seen in the left high parietal

region with subcutaneous hematoma and subcutaneous air

suggesting laceration.” 

The majority has treated the claimant’s injury

as an idiopathic injury; however, the claimant’s injury

is not unexplained.  An idiopathic injury is one whose

cause is personal in nature, or peculiar to the
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individual. See Kuhn v. Majestic Hotel, 324 Ark. 21, 918

S.W.2d 158 (1996). Injuries sustained due to an

unexplained cause are different from injuries where the

cause is idiopathic.  ERC Contractor Yard & Sales v.

Robertson, 335 Ark. 63, 977 S.W.2d 212 (1998).  Where a

claimant suffers an unexplained injury at work, it is

generally compensable.  Little Rock Convention &

Visitors Bur., 60 Ark. App. 82, 959 S.W.2d 415 (1997).

Because an idiopathic injury is not related to

employment, it is generally not compensable unless

conditions related to the employment contribute to the

risk of injury or aggravate the injury. Id. See also

Crawford v. Single Source Transp., 87 Ark. App. 216, 189

S.W.3d 507, 2004 Ark. App. LEXIS 549 (2004).

The facts of this case are akin to those in

Swaim v. Wal-Mart Assocs., 91 Ark. App. 120, 208 S.W.3d

837 (2005).  In Swaim the claimant, who was a diabetic,

suffered a fracture to his foot while pulling a pallet

at work.  The Administrative Law Judge (ALJ) made the

finding that the injury was idiopathic and denied the

claimant benefits.  The Commission adopted and affirmed

the decision of the ALJ.  In overturning this decision,

the Court of Appeals held:

Swaim's fracture was not unexplained 
because his testimony fully explained 
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the circumstances surrounding the morning 
when he felt his foot "pop." The question 
is narrowed to whether the fracture was
idiopathic, and if so, whether the
employment contributed to the risk or
increased the effect of the injury.
Little Rock Convention & Visitors Bur.,
supra. We hold that there is no
substantial evidence to support the 
finding that this fracture was idiopathic 
or that the work conditions did not 
contribute to the risk that a fracture 
would occur. 

As in Swaim the claimant in the present case

gave credible testimony that fully explained the

circumstances surrounding his injury.  The claimant

testified, “[w]hat I remember is that we were pouring

the concrete.  I was stepping on the iron strings and

one of the iron strings slide (sic) to one side and I

fell back.”  When asked what happened to cause him to

fall the claimant replied, “[t]hat string was not well

tied up and it slide (sic) to one side.”  The claimant

testified further that the physical injuries that he

felt like he had at the time were that he “just [had]

pain all around this area of my head.”  The claimant did

not have a clear recollection of actually hitting his

head but he believed that he had because of the pain he

was experiencing to the back left side of his head.  
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Additionally, the claimant testified that he

had not suffered from seizures prior to this accident at

work and there is no evidence that suggests otherwise. 

The claimant has established by a

preponderance of the evidence that he sustained a

compensable injury.  Additionally, the evidence in the

record is that claimant remains within his healing

period and is still receiving treatment.  The claimant

was in the hospital from March 11, 2014 through March

13, 2014 and was placed on work restrictions March 13,

2014 through March 19, 2014.  Following his seizure on

April 11, 2014, the claimant has not been released to

return to work without restrictions.

Therefore, I would award the claimant benefits for

medical treatment and temporary total disability

benefits. 

For the foregoing reasons, I must dissent from

the majority opinion.

                                                       
                        PHILIP A. HOOD, Commissioner


