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Claimant represented by the HONORABLE PHILLIP WELLS,
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE JARROD S.
PARRISH, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed May 6, 2015.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. On January 29, 2014, the employment
relationship existed during which time the
claimant earned an average weekly wage of
$485.21, generating weekly compensation
benefits of $324.00/$243.00, for temporary
total/permanent partial disability.
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3. On January 29, 2014, the claimant did not
sustain an injury arising out of and in the
course of her employment with respondent, in
that she was not performing employment
services at the time of her accidental fall.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion that the claimant

failed to prove that she was performing employment

services at the time of her injury. I would award

benefits. 

The claimant’s employment duties were to wash

laundry for the hospital and to iron certain items. She

also transported laundry to hospital rooms, using a

cart. This was a physical job. She lifted, pushed,

pulled, and tugged wet and dry laundry throughout her

nine-hour day. Her shift was 6:30am to 3:30 pm. with

scheduled breaks. 

On January 29, 2014, the claimant had a very

small breakfast and clocked in to work at 6:23am. She

had a scheduled fifteen-minute break at 9:30am. She

clocked out to smoke a cigarette, and then she clocked

back in. She was able to use fifteen minutes, then, as

she wished. At that time, she left the building again to

go to the hospital’s cafeteria, where food could be

purchased. The claimant testified that she needed

something to eat to maintain her energy to perform her

duties until lunch. This was something she normally did.
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The claimant tripped on a rug in the admissions area of

the hospital, on her way to the cafeteria, and fractured

her hip and femur.

The claimant must prove that she was

performing employment services at the time of the

injury. The term "employment services" is not defined in

the Arkansas Workers’ Compensation Act, but the Arkansas

Supreme Court has stated that “an employee performs

employment services when doing something that is

generally required by the employer.” CV'S Family Foods

v. Caverly, 2009 Ark. App. 114, 2 (2009)(citing Wallace

v. West Fraser South, Inc., 365 Ark. 68, 225 S.W.3d 361

(2006)); Texarkana v. Conner, 373 Ark. 372, 376 (2008).

The test for “employment services” is “the same as that

used to determine whether an employee was acting within

the course of employment, i.e., whether the injury

occurred within the time and space boundaries of the

employment, when the employee was carrying out the

employer's purpose or advancing the employer's interest

directly or indirectly.” Id. The Supreme Court in

Texarkana v. Conner, supra, stated that the “critical

inquiry is whether the interests of the employer were

being directly or indirectly advanced by the employee at
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the time of the injury,” and that the issue depends on

the particular facts and circumstances of each case. The

Court of Appeals has also explained that “[w]hatever

‘employment services’ means must be determined within

the context of individual cases, employments, and

working relationships, not generalizations made devoid

of practical working conditions.” Honeysuckle v. Stout,

2009 Ark. App. 696 (2009).

The courts have found that activities in which

claimants were engaged while on break were employment

services. When an employee is engaged in conduct

permitted by the employer, if not specifically

authorized by the employer, which is consistent with the

employer’s interest in advancing the work, the conduct

satisfies the employment services requirement. Collins

v. Excel Specialty Products, 347 Ark. 811, 818-819, 69

S.W.3d 14 (2002). In Collins, the claimant was injured

while taking a restroom break, in restrooms provided by

the employer. This was a “necessary function and

directly or indirectly advanced the interests of her

employer.”

In Dearman v. Deltic Timber Corporation, 2010

Ark. App. 87 (2010), the claimant was performing
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employment services when she tripped over a board on her

way to the break room.  She had left her post for a

mandatory break, during which time her employer shut

down her line.  There was testimony that this break was

intended to keep the employees refreshed and to prevent

employees from taking breaks at separate times. “Whether

an employer requires an employee to do something has

been dispositive of whether the activity constituted

employment services.”

The Arkansas courts have held that an injury

which occurs while a claimant is on his or her way to or

from the restroom occurs while the claimant is

performing employment services. See Collins v. Excel

Specialty Products, supra, Pifer v. Single Source

Transportation, 347 Ark. 851, 69 S.W.3d 1 (2002). These

cases both cited Matlock v. Arkansas Blue Cross Blue

Shield, 74 Ark. App. 322, 49 S.W.3d 126 (2001), as

follows: 

Employers provide restroom facilities for the
benefit of their customers, to be sure. But
they also provide those facilities to
accommodate their workers so as to avoid the
work interruptions and delays that would
certainly occur if workers were forced to
leave the employment premises in order to find
a public restroom at some distance from the
work, their supervisors, and customers.
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This conclusion is consistent with the

Arkansas decisions in which the injury was compensable

when an employee was on break or had not yet clocked in

and when they were performing employment services at the

time of the injury. See Jonesboro Care & Rehab Ctr. v.

Woods, 2010 Ark. 482 (employment services found when

employee stepped outside for a break while attending a

mandatory seminar and was required to wait afterward to

complete paperwork and pick up her paycheck); Conner,

373 Ark. 372, 284 S.W.3d 57 (holding that an injury

sustained by a janitor while opening a gate to a school

parking lot upon returning from his lunch break was

compensable because the janitor was performing

employment services); Wallace v. West Fraser South,

Inc., 365 Ark. 68, 225 S.W.3d 361 (2006) (holding that

an employee injured while walking back to his work site

after a break was performing employment services at the

time of his injury particularly where he was not allowed

to leave the workplace area during break); Collins v.

Excel Specialty Prods., 347 Ark. 811, 819, 69 S.W.3d 14,

20 (2002) (holding that an employee's injury, suffered

while taking a restroom break, was compensable, because

the "restroom break was a necessary function and
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directly or indirectly advanced the interests of the

employer"); White v. Georgia-Pac. Corp., 339 Ark. 474, 6

S.W.3d 98 (1999) (holding that an employee's injuries

were compensable because the employee was required to

monitor his work area while he was taking a smoke break

and was thus performing employment services).

In Hudak-Lee v. Baxter County Reg. Hosp., 2011

Ark. 31, 378 S.W.3d 77, the claimant had stepped away

from her duties to refresh herself, where she was

required to perform a very tedious task. While her

injury occurred as she walked back to her post, the

court emphasized the value of her act of reviving

herself.

Lastly, in Arkansas Methodist Hospital v.

Hamptom, 90 Ark. App. 288, 205 S.W.3d 848 (2005), the

court found that the claimant was performing employment

services, when she took a break to get a meal for

herself and her co-workers. She was on a twelve-hour

shift with no scheduled breaks. About thirty minutes

after clocking in, the claimant went for food for all of

them. The claimant was permitted to do this task by her

employer. The employees were allowed to take short

breaks if necessary. The hospital benefitted, because
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having only one employee take a break increased the

quality of care provided as opposed to having each

employee leave the station. The court pointed out that

the fact that the claimant was not at her work-station

would not bar her recovery citing Collins, supra

(holding a claimant was performing employment services

where she left the production line to go to the rest

room) and Wal-Mart Stores, Inc. v. Sands, 80 Ark. App.

51, 91 S.W.3d 93 (2002) (holding a claimant was

performing employment services when she returned to her

locker to secure her personal items before returning to

work after a break). The Hampton claimant remained

within the boundaries and scope of her employment,

inside of the hospital.

The claimant used her break to refresh

herself, by smoking a cigarette and attempting to get

something to eat. She had not eaten for at least three

hours, and she had only had a Pop Tart, which is not a

substantial or long-lasting breakfast. Access to the

cafeteria was provided by the employer. Eating is a

necessary function required by an employee working a

full shift, and a function which was allowed and

facilitated by the employer. The claimant testified that
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she had not had enough to eat to hold her over to her

lunch break, and that she needed to eat at her mid-

morning break to have the energy to continue to perform

her duties. I note that the argument that the claimant

could have eaten a larger breakfast prior to work has

been explicitly struck down in Arkansas Methodist

Hospital v. Hampton, supra, in which the court stated

that it “whatever activity preceded the injury, or could

have preceded the injury” is irrelevant.

The claimant was on the campus of her

employer. She was on the clock. She was performing an

act which was allowed by her employer and for which time

was allowed. She normally used her 9:30 am break to get

a snack from the cafeteria. Obtaining a snack to sustain

her energy is an indistinguishable function from using a

restroom to relieve herself, and both provide a benefit

to the employer of allowing an employee to continue to

work productively. The claimant was performing

employment services at the time of her injury.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

 

                                   
PHILIP A. HOOD, Commissioner


