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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. F505778

RICKY FRAZIER, EMPLOYEE  CLAIMANT

CROSS COUNTRY TRANSPORTS, EMPLOYER RESPONDENT NO. 1

UNION STANDARD INSURANCE COMPANY,
CARRIER/TPA RESPONDENT NO. 1

DEATH AND PERMANENT TOTAL DISABILITY
TRUST FUND RESPONDENT NO. 2

OPINION FILED MARCH 8, 2016

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE JAMES B. BENNETT,
Attorney at Law, EL DORADO, Arkansas.

Respondents No. 1 represented by the HONORABLE MICHEAL
L. ALEXANDER, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed July 21, 2015.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The employee/employer/carrier
relationship existed at all relevant
times, including June 2, 2005.
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2. The claimant is entitled to the maximum
compensation rates of $466/$350.

3. The claimant was involved in a compensable
incident on June 2, 2005, and sustained
admittedly compensable injuries to his left
elbow and knee.

4  Respondents No. 1 have accepted this claim as
compensable and have paid temporary total
disability benefits in the amount of $9,586.27
for the dates of June 3, 2005, to September
28, 2005, and have paid permanent partial
disability in the total amount of $3,416.00
for the dates of November 10, 2005, to January
12, 2006.

5. Respondents No. 1 paid for medical treatment
related to claimant’s compensable injuries to
his left elbow and knee, which include payment
of a change of physician request made by
claimant to Dr. Tom Ward and a second change
of physician request to Dr. Harold Chakales.
The respondents last paid for medical
treatment received by the claimant on April 2,
2007.

6. The claimant was assigned an anatomical
impairment rating of 4% to the left upper
extremity.

7. Respondents No. 1 controvert the claimant’s
claim for any benefits at issue beyond those
benefits already accepted and paid.

8. This claim for additional benefits is not
barred by the applicable statute of
limitations.

9. The claimant is entitled as a matter of law to
a substituted change of physician because of
the death of Dr. Chakales.

10. Because Respondents No. 1 controvert the
substitution, the claimant’s attorney is
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entitled to a two hundred dollar ($200)
attorney’s fee pursuant to Arkansas Code
Annotated section 11-9- 715(c)(1).

11. The claimant has failed to establish by a
preponderance of the evidence that he
sustained a compensable injury to his neck,
back, or hips on June 2, 2005, and the
claimant has failed to establish by a
preponderance of the evidence that he
aggravated his preexisting hypertension as a
result of the injuries that he sustained on
June 2, 2005.

12. The preponderance of the evidence establishes
that the healing period for the claimant’s
compensable knee and elbow injuries ended on
September 27, 2005; the claimant has therefore
failed to establish by a preponderance of the
evidence that he is entitled to benefits for
temporary disability compensation for any
period at issue after September 27, 2005.

13. The claimant has failed to establish by a
preponderance of the evidence that he is
entitled to benefits for any additional
permanent anatomical impairment.

14. The claimant has failed to establish by a
preponderance of the evidence that he is
permanently and totally disabled as a result
of his compensable knee and elbow injuries.

15. Because the claimant is entitled to a change
of physician due to the death of Dr. Chakales,
any finding at present would be premature
regarding what additional treatment, if any,
will be reasonably necessary for the
claimant’s compensable knee and elbow injuries
beyond the first visit to the new physician.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that
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the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the record, I

concur in part and dissent in part from the majority

opinion. I agree with the majority decision regarding
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the change-of-physician order. However, I must dissent

from the majority’s conclusions on the issues of the

compensability of injuries to his back, neck and hip,

and the aggravation of his hypertension, as a result of

the June 2, 2005 accident.

The claimant was seen on June 2, 2005, after

being struck by a car and being thrown several feet. He

reported that “it was a glancing blow. Pt. thrown a few

feet.” Initially, he reported only left elbow pain,

which was diagnosed as a left radial head fracture, and

left leg pain. On June 14, 2005, there was an additional

diagnosis of left knee contusion. Due to continued knee

symptoms, an MRI was performed, which showed a tibial

fracture and an ACL injury (sprain or partial tear).

On July 7, 2005, Dr. Massanelli planned

therapy for his elbow and knee. He also noted the

claimant’s back pain.

On July 8, 2005, an emergency room physician

ordered x-rays of the claimant’s left elbow (fracture),

left tibia and fibula (normal), left knee (normal), left

hip, and an MRI of the lumbar spine. The left hip x-ray

showed mild degenerative changes with spurring and some

joint space narrowing. The MRI showed grade one
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spondylolisthesis with bilateral spondylolysis at L5-S1,

mild retrolisthesis at L4-5, and mild vertebral spurs at

L4. The MRI notes a clinical history of a motor vehicle

accident on June 2, 2005 with pain in low back, left hip

and left lower leg to the ankle.

The claimant was seen for an initial physical

therapy evaluation on July 18, 2005. He reported that he

was struck by a car. His injuries were left ACL sprain,

radial head fracture and low back pain. The therapist

noted low back pain exacerbated by sitting and driving,

and relieved by standing and walking. He noted left knee

pain with walking.

On July 29, 2005, the claimant underwent x-

rays of his cervical spine due to neck pain after a

recent motor vehicle accident, which showed minimal

degenerative disk disease changes at C6-7. 

The majority has affirmed and adopted the

Administrative Law Judge’s finding that, because the

claimant’s back, neck and hip complaints were not

present immediately upon the occurrence of the accident,

there was no causal connection between any of them and

the accident. However, there is no evidence of prior

back, neck or hip complaints. Within 36 days of being
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struck by a car with sufficient force to throw him

several feet, the claimant’s back pain was noted by Dr.

Massanelli. Within 37 days, the claimant’s back and hip

pain were evaluated by radiological studies. Within two

months, the claimant’s neck pain was assessed

radiologically. 

The development of symptoms within slightly

more than a month’s time is not unreasonable, especially

in light of the fact that the claimant’s left elbow and

left leg were broken in the accident. Arkansas Courts

have long recognized that a causal relationship may be

established between an employment-related incident and a

subsequent physical injury based on evidence that the

injury manifested itself within a reasonable period of

time following the incident so that the injury is

logically attributable to the incident, where there is

no other reasonable explanation for the injury. Hall v.

Pittman Construction Co., 234 Ark. 104, 357 S.W. 2d 263

(1962). The court has stated that if "months" have

passed between an accident and the manifestation of an

injury, reasonable men might disagree about the

existence of a causal connection, See Kivett v. Redmond

Co., 234 Ark. 855, 355 S.W. 2d 172 (1962); Wentz v.



Frazier - F505778  8

Servicemaster, 75 Ark. App. 296, 57 S.W. 3d 753 (2001). 

When the facts are considered as a whole, the

timespan between the accident and the dates upon which

the claimant’s symptoms were noted were not suspiciously

long. The claimant’s accident was a serious one. The

claimant used the term “glancing blow” to describe the

impact. This means “striking someone or something at an

angle rather than directly and with full force,”

according to Oxford Dictionaries. See glancing n., OXFORD

DICTIONARIES, (2016 Oxford University Press), Retrieved

from http://www.oxforddictionaries.com/us/definition/

american_english/glancing?q=glancing+ on March 1, 2016. 

The fact that he was not struck directly does not mean

there was not a significant impact. He stated that he

was thrown several feet. It is clear that the claimant

did not intend to say that it was an inconsequential

blow, but rather that it was not a head-on collision. I

disagree with the majority which affirmed and adopted

the Administrative Law Judge’s conclusion that the

claimant’s back, hip and neck symptoms arise too late in

the record to warrant a causal connection. The mechanism

of injury, the lack of any evidence of prior symptoms,

and the timing of the reporting of his complaints
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support a finding that each of the complaints is related

to the injury. 

The proposition that an injury can cause a

pre-existing asymptomatic condition, including

degenerative changes, to become symptomatic is well-

established in the law. Wright v. St. Vincent Doctors

Hosp., 2012 Ark. App. 153, 390 S.W.3d 779 (the higher

standard of major cause is satisfied where a compensable

injury causes an asymptomatic pre-existing condition to

become symptomatic and require treatment). Certainly,

where the claimant’s degenerative conditions were

asymptomatic until the accident, the accident was “a

factor” in the resulting need for medical treatment,

establishing causation.  Williams v. L&W Janitorial,

Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004). The

claimant was able to work and function despite what must

have been pre-existing degenerative changes, until after

the injury.

The claimant’s medical treatment revealed

continued symptoms of his knee, elbow, back, neck, and

hip, for which Dr. Chakales was actively treating the

claimant up to the time of his death. His elbow and knee

symptoms are consistent with the type of fractures he
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had, which were left to heal on their own. Certainly,

the degenerative changes in the claimant’s elbow would

not be present or present in the degree they are without

the fracture. 

The claimant has established all of the

elements of compensability - employment services,

specific incident, causation, objective findings, for

his back, neck and hip. 

Given the amount of time which has passed

since the claimant was seen for any of his injuries, I

must agree that additional medical treatment is

dependent upon the results of the claimant’s next visit

under the change-of-physician order. Likewise, the

record is not clear as to whether the claimant has

reached maximum medical improvement of all of his

injuries, and since there is at least one outstanding

visit for treatment, permanent benefits are not ripe for

determination at this time.

For the foregoing reasons, I concur with and

dissent from the majority opinion. 

                                   
PHILIP A. HOOD, Commissioner


