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Decision of Administrative Law Judge:  Affirmed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed February 19, 2016.  The administrative law

judge found that the claimant failed to prove he

sustained a compensable neck or back injury.  After

reviewing the entire record de novo, the Full Commission

affirms the administrative law judge’s finding that the

claimant did not prove he sustained a compensable neck

or back injury. 
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I.  HISTORY

Harold Lee Foxx, now age 62, agreed on cross-

examination that he first injured his back in 1979 as

the result of a motor vehicle accident.  The claimant

testified that he had undergone three low back

surgeries.  An MR of the claimant’s lumbar spine in June

1993 showed mild canal stenosis and herniation at L4-L5,

canal stenosis at L3-L4, and a focal HNP at L5-S1.  An

MR of the claimant’s lumbar spine in July 1995 showed a

protrusion/herniation at L5-S1 and moderate canal

stenosis at L4-L5.  A physician reported in July 2008,

“We took x-rays of his lumbar spine today, AP, lateral,

flexion and extension.  They show a solid fusion at L5-

S1 with no evidence of fractured screws or migration.” 

The assessment was “Healed spine.”

The claimant testified on cross-examination that he

began working for the respondent-employer, Bill’s

Superfoods, Inc., in 2011.  The claimant testified that

he stocked freezers twice weekly for the respondents. 

An MRI of the claimant’s lumbar spine was taken in

December 2011, with the following impression:

1.  Unremarkable postoperative changes from
prior L5-S1 dorsal decompressive laminectomy
and fusion.  However, there is a small broad
right paracentral/foraminal soft tissue signal
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structure within the epidural space,
demonstrating the lack of contrast enhancement
and suspicious for a small residual or
recurrent focal disc herniation.  Findings
result in mass effect on the right L4 nerve
root and result in mild to moderate canal
stenosis.  
2.  Multilevel degenerative changes elsewhere
throughout the remainder of the lumbar spine
as detailed above, with differing degrees of
mild canal stenosis at L3-L4 and L2-L3.

The parties stipulated that the claimant “was

involved in a work-related incident” on May 23, 2013. 

The claimant testified, “I was pulling an ice tub out of

the freezer....As I got in the doorway, my right leg

slipped out from under me causing me to fall.”  The

claimant signed a First Report Of Injury Or Illness on

May 23, 2013.  The claimant wrote on the First Report Of

Injury Or Illness that he had injured his right leg and

groin as a result of a slip and fall in the ice cooler. 

The parties stipulated that “the respondents

acknowledged an injury to the right leg and groin, for

which they paid benefits.”  

The claimant treated at NEA Baptist Clinic on

May 29, 2013: “Pt fell last week, May 23, on dry ice in

the freezer.  R leg slipped out and pt landed on

buttocks.  Pt complains of pain in the R hip, L muscle

area of back, and burning sensation in groin....Has long
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history low back pain, hip and knee probs.”  Physical

examination showed “Low back with ttp over lower lumbar

back b/l, L worse than R.  Limited ROM from prior back

surgeries.”  Dr. Ryan Brenza assessed “1.  Lumbago.  2. 

Diabetes Mellitus.  3.  Benign Essential Hypertension.”  

The claimant returned to NEA Baptist on June 7,

2013: “Here for back pain flare after lifting heavy box

at work.  Pain localized to lower region.  Hx 3 back

surgeries in the past.  Last MRI 2011.”  Dr. Brenza

assessed “1.  Lumbago.  2.  Hiatal hernia.  3.  Diabetes

Mellitus.”

The claimant followed up with Dr. Brenza on July 8,

2013: “Pt states that pain is no better in back and that

medication doesn’t help as well.  Still working in

freezer section of grocery store.  Lifts up to 40 lb.

boxes.  Back MRI suggestive of mod-severe findings of

narrowing and disc bulging....Has already had multiple

back surgeries so doesn’t want that.”  Dr. Brenza

assessed “1.  Lumbar Canal Stenosis.  2.  Dysphagia.” 

Dr. Brenza noted, “Pt refuses surgery for now for LBP

probs....send to PT.”  The claimant received physical

therapy visits beginning July 22, 2013.  Dr. Brenza’s

assessment on October 11, 2013 was “1.  Localized
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Osteoarthritis Of The Knee.  2.  Muscle Aches,

Generalized.  3.  Lumbar Disc Degeneration.”  

An MRI of the claimant’s cervical spine was taken

on August 2, 2014, with the impression, “Severe

multilevel degenerative disc disease.”  The claimant

testified that he continued to work for the respondents

until October 2014.  The claimant signed a Form AR-C,

Claim For Compensation, on November 5, 2014.  The

claimant wrote on the Form AR-C that he had injured his

neck and back as a result of the May 23, 2013 accident.

The claimant began treating with Dr. Robert E.

Abraham on October 6, 2014: “Retired truck driver that

presents with neck pain.  It was caused by a fall that

occurred in May 2013.  He first started having just left

shoulder problems that have progressed into his neck

over the last 6 months.”  Dr. Abraham reported “No

muscle spasms noted” upon examination of the claimant’s

cervical and lumbar spine.  Dr. Abraham arranged more

physical therapy for the claimant.  

Dr. Abraham noted on December 8, 2014, “Patient

reports that he did go to PT but does not believe that

it was helpful.”  The claimant continued to complain of

neck and back pain.  Dr. Abraham reported, “Lumbar MRI
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revealed: 8 December 2014.  L 4/5 bilat min to mod LRS L

worse with diffuse disk bulge, L5/S1 Post op changes

with laminectomy and pedicle screws on the R now

removed.”    

Dr. Abraham filled out a questionnaire on

December 15, 2014 and checked “Yes” following the

question, “1.  Is Harold Foxx’s work accident on May 23,

2013 supported by objective findings of a Cervical

Injury?”  The objective findings noted by Dr. Abraham

were “Positive findings on cervical spine exam. 

Positive findings on cervical MRI scan.”  Dr. Abraham

also checked “Yes” following the question, “1.  Is

Harold Foxx’s work accident on May 23, 2013 supported by

objective findings of a Lumbar Injury?”  The objective

findings identified by Dr. Abraham were “Positive

findings on exam.  His MRI of his lumbar region revealed

post-operative changes which could have been

aggravated.”

An MRI of the claimant’s cervical spine was taken

on August 19, 2015 and was compared with the MRI study

done August 2, 2014, with the impression: “Multilevel

spinal canal stenosis and neural foraminal narrowing

that is either stable or slightly worsened when compared
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to the reference.  The most severe level is C5-C6.”  

In addition, an MRI of the claimant’s lumbar spine

was taken on August 19, 2015 and was compared with the

MRI study done December 8, 2014, with the following

impression:

1.  Narrowing of the bony canal in the lumbar
spine.  
2.  Multilevel degenerative disc and facet
changes as described above.
3.  Severe central canal stenosis at L3-4 and
L4-5.  Moderate central canal stenosis at 
L2-3.
4.  At L5-S1 there has been postsurgical
decompression with a 7 mm right paracentral
to foraminal recurrent disc protrusion causing
severe effacement of the right lateral recess.
Severe right neuroforaminal narrowing and
moderate left neuroforaminal narrowing at this
level.  
5.  Bilateral paraspinal muscle strains at
the lumbosacral junction.

A pre-hearing order was filed on November 25, 2015. 

The claimant contended that, in addition to the admitted

injuries, he “sustained compensable low back and neck

injuries as a result of the specific incident on May 23,

2013.  The respondents should be held responsible for

all medical treatment related to the disputed injuries,

including the proposed cervical surgery.  The claimant’s

healing period has not ended and he is entitled to

temporary total disability benefits beginning

October 10, 2014 and continuing through the present.  A
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controverted attorney’s fee should attach to any

indemnity benefits awarded.”

The parties stipulated that “the respondents

controvert compensability of any alleged cervical or low

back injuries.”  The respondents contended, “The

claimant cannot prove, and there is no medical

documentation connecting the claimant’s alleged neck and

back injuries to the admitted incident.  The claimant

had pre-existing low back problems.  Any medical

treatment associated with the claimant’s neck and back

is unrelated to the incident on May 23, 2013.  The

respondents have paid all associated medical related to

the right leg and groin injury.  The respondents further

assert a notice defense, maintaining that in the event

compensability was overcome, they would not be

responsible for any benefits prior to the filing of the

Commission Form AR-C.  Alternatively, even in the event

compensability is determined, which is specifically

denied, the respondents state that the claimant resigned

and would not be entitled to temporary total disability

benefits for the period claimed.”  

The parties agreed that “the primary issue to be

presented for determination concerns compensability of
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an alleged neck and back injury.  If overcome, the

claimant’s entitlement to associated benefits must be

addressed.”    

After a hearing, an administrative law judge filed

an opinion on February 19, 2016.  The administrative law

judge found that the claimant did not prove he sustained

a compensable low back injury or cervical injury.  The

claimant appeals to the Full Commission.

II.  ADJUDICATION

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides,

in pertinent part:

(A) “Compensable injury” means:
(I) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).

The employee has the burden of proving by a
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preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(i)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).

An administrative law judge found in the present

matter, “3.  The claimant has failed to prove, by a

preponderance of the evidence, that he sustained either

a low back injury or cervical injury as the result of

the May 23, 2013, work incident.”  The Full Commission

affirms this finding.  The claimant, now age 62,

testified that he first injured his back in 1979 and

thereafter underwent three back surgeries.  An MRI in

1993 and another MRI in 1995 showed stenosis and

herniations in the claimant’s lumbar spine.  A physician

reported in 2008 that the claimant had undergone a

fusion at L5-S1.

The claimant became employed with the respondents

in about 2011.  The claimant testified that he stocked

freezers for the respondents.  An MRI in December 2011

showed abnormalities including a “recurrent disc

herniation” in the claimant’s lumbar spine.  There was
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no indication that these abnormalities were causally

related to the claimant’s work for the respondents.  The

parties stipulated that the claimant sustained an

accidental injury on May 23, 2013.  The claimant

testified that he slipped and fell.  The parties

stipulated that the respondents “acknowledged an injury

to the right leg and groin, for which they paid

benefits.”

The evidence before the Commission does not

demonstrate that the claimant injured his neck or back

when he slipped and fell on May 23, 2013.  Dr. Brenza

examined the claimant’s back on May 29, 2013 and noted

“ttp,” viz., “tenderness to palpation” over the

claimant’s lumbar spine.  “Tenderness” is not an

objective medical finding establishing an injury.  See

Rodriguez v. M. McDaniel Co., Inc., 98 Ark. App. 138,

252 S.W.3d 146 (2007).  The claimant continued to follow

up with Dr. Brenza for low back pain, which pain the

claimant admitted had been present since 1979.  

An MRI of the claimant’s cervical spine in August

2014 showed “Severe multilevel degenerative disc

disease.”  The record does not show that the

degeneration reported in the claimant’s cervical spine
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was causally related to the May 2013 injury to the

claimant’s right leg and groin.  The claimant signed a

Form AR-C, Claim For Compensation, in November 2014 and

reported that he had injured his neck and back on

May 23, 2013.  In workers’ compensation cases, the

Commission functions as the trier of fact.  Blevins v.

Safeway Stores, 25 Ark. App. 297, 757 S.W.2d 569 (1988). 

The determination of the credibility and weight to be

given a witness’s testimony is within the sole province

of the Commission.  Murphy v. Forsgren, Inc., 99 Ark.

App. 223, 258 S.W.3d 794 (2007).  In the present matter,

the record does not corroborate the claimant’s assertion

that he injured his neck and back on May 23, 2013.  The

Full Commission finds that the claimant was not a

credible witness.

Dr. Abraham reported in December 2014 that a lumbar

MRI showed bulging and post-operative changes. 

Nevertheless, the Full Commission notes that similar

abnormalities were reported in a December 2011 MRI,

before the accidental injury occurring May 23, 2013. 

Dr. Abraham filled out a questionnaire and opined that

the claimant had injured his cervical spine and lumbar

spine on May 23, 2013.  It is within the Commission’s
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province to weigh all of the medical evidence and to

determine what is most credible.  Minnesota Mining &

Mfg. v. Baker, 337 Ark. 94, 989 S.W.2d 151 (1999).  The

record does not corroborate Dr. Abraham’s opinion in the

present matter, stated in December 2014, that the

claimant injured his cervical and lumbar spine on

May 23, 2013.  Dr. Abraham’s opinion regarding causation

is not supported by the evidence and is entitled to

minimal evidentiary weight.  Nor does the record show

that the abnormalities reported on the August 19, 2015

cervical and lumbar MRI were causally related to the

May 23, 2013 compensable injury to the claimant’s right

leg and groin.  

The Full Commission finds that the claimant did not

prove by a preponderance of the evidence that he

sustained a compensable injury to his neck or back.  The

claimant did not prove that he sustained an accidental

injury causing internal or external physical harm to his

neck or back.  The claimant did not prove that he

sustained an injury to his neck or back which arose out

of and in the course of employment, required medical

services, or resulted in disability.  The claimant did

not prove that he sustained an injury to his neck or
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back which was caused by a specific incident

identifiable by time and place of occurrence.  In

addition, the claimant did not establish a compensable

injury to his neck or back by medical evidence supported

by objective findings.  Nor did the claimant prove that

the May 23, 2013 injury to his right leg and groin

resulted in a compensable aggravation of a pre-existing

cervical or lumbar condition.  See Farmland Ins. Co. v.

Dubois, 54 Ark. App. 141, 923 S.W.2d 883 (1996).

Based on our de novo review of the entire record,

therefore, the Full Commission affirms the

administrative law judge’s finding that the claimant did

not prove he sustained a compensable neck or back

injury.  This claim is denied and dismissed.

IT IS SO ORDERED.   

SCOTTY DALE DOUTHIT, Chairman

KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion who found
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that the claimant had failed to prove by a preponderance

of the evidence that he sustained a compensable injury

to his neck and back. 

Factual Background

The claimant began working for the respondent

in 2011 as a part-time stocker, stocking freezers.  The

claimant generally worked two days per week.  On May 23,

2013, the claimant fell as he was pulling an ice tub out

of one of the freezers. The claimant injured his right

leg, groin, neck and lower back.

A First Report of Injury was completed on the

day of the accident; which is confirmed by the dates

listed on the form in the “Date Prepared” section and on

the bottom of the page where the fax confirmation is

found.  Although the claimant did not immediately seek

medical treatment, his condition gradually worsened to a

point where he sought a physician on May 29, 2013.

Prior to his doctor’s visit on May 29, 2013

the claimant informed his supervisor that he needed

medical treatment.  The employer’s company physician was

unavailable on that day so the employer allowed the

claimant to see his family physician, Dr. Ryan Brenza.
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Medical Background

Dr. Brenza’s records for May 29, 2013 indicate

a history of a slip and fall in a freezer that resulted

in right hip pain, left lower back pain and a burning

sensation in the groin area.  The claimant visited Dr.

Brenza again on July 18, 2013 at which time MRI findings

revealed moderate to severe narrowing and disc bulging

in the lumbar spine with an assessment of lumbar canal

stenosis.  Following this assessment, the claimant was

referred to physical therapy for the lower back

condition.  The claimant underwent physical therapy from

July 22, 2013 until August 14, 2013.

Because of continuing symptoms, the claimant

saw Dr. Robert Abraham, a neurosurgeon on October 6,

2014.  Dr. Abraham’s notes indicate that the claimant

stated that he had a fall in May of 2013, that he had

initial left shoulder pain which progressed to his neck. 

The claimant testified that he originally attributed the

pain in his upper body to a prior rotator cuff tear that

was not a result of the work accident.  After additional

testing the neurosurgeon diagnosed the claimant as

having muscle spasms in his upper back, herniations at

C4/5, C5/6 and C6/7.  There were also objective problems
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in the claimant’s lumbar spine.  A cervical discectomy

and fusion were recommended.  Further testing revealed a

recurrent disc herniation at the L5/S1 level of his

lumber spine.

On December 15, 2014 Dr. Abraham was asked to

address the causation of the claimant’s cervical and

lumbar problems.  Dr. Abraham was asked, “1. Is Harold

Foxx’s work accident on May 23, 2013 supported by

objective findings of a Cervical Injury?”  Dr. Abraham

checked yes in response to this question.  Dr. Abraham

was also asked to respond to the following, “2. If so,

please identify any objective findings resulting from

the May 23, 2013 work accident:”.  Dr. Abraham wrote,

“Positive findings on cervical spine exam - Positive

findings on Cervical MRI Scan”.

Next Dr. Abraham was asked, “1. Is Harold

Foxx’s work accident on May 23, 2013 supported by

objective findings of a [sic] Lumbar Injury?”  Dr.

Abraham checked yes in response to this question.  Dr.

Abraham responded that the objective findings were,

“Positive findings on exam - His MRI of his Lumbar

region revealed post-operative changes which could have

been aggravated.”  No other expert opinions were offered
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to dispute Dr. Abraham’s opinion regarding causation.

Opinion

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997). 

It is undisputed that the claimant was

involved in a work-related accident on May 23, 2013. 

However, the respondent controverts the compensability

of the claimant’s neck and low back injuries.

The claimant testified that he suffered
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symptoms in his lower back immediately after the

accident and that he developed cervical symptoms a short

time later.  The objective medical evidence provides

support for the testimony of the claimant.  The lumbar

MRI which was taken on August 19, 2015 revealed a prior

surgical intervention at the L5/S1 level of the lumbar

spine with a recurrent herniation.  The radiologist

categorized the effacement of the right lateral recess

and the right neuroforaminal narrowing as severe.  These

objective findings of a significant lumbar injury are

consistent with the initial medical reports from Dr.

Brenza which was authored shortly after the work

accident.  Additionally these findings show a much more

extensive problem than that seen in the claimant’s pre-

work accident diagnostic testing.

A pre-existing disease or infirmity does not

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity

to produce the disability for which compensation is

sought.  See, Nashville Livestock Commission v. Cox, 302

Ark. 69, 787 S.W.2d 664 (1990); Conway Convalescent

Center v. Murphree, 266 Ark. 985, 585 S.W.2d 462 (Ark.

App. 1979); St. Vincent Medical Center v. Brown, 53 Ark.
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App. 30, 917 S.W.2d 550 (1996).  The employer takes the

employee as he finds him.  Murphree, supra.  In such

cases, the test is not whether the injury causes the

condition, but rather the test is whether the injury

aggravates, accelerates, or combines with the condition. 

However, although a disabling symptom of a pre-existing

condition may be compensable if it is brought on by an

accident arising out of and in the course of employment,

the employee’s entitlement to compensation ends when his

condition is restored to the condition that existed

before the injury unless the injury contributes to the

condition by accelerating or combining with the pre-

existing condition.  See, Arkansas Power & Light Co. v.

Scroggins,230 Ark. 936, 328 S.W.2d 97 (1959).

Prior to falling on May 23, 2013 the claimant

was able to perform his job duties without problems

despite having three prior back surgeries. 

Additionally, the claimant was very active and enjoyed

playing tennis, playing baseball and fished on a regular

basis.  However, after this incident, the claimant

testified that he continued to work his normal days “but

if I completed, you know, around noon, I would always go

home because I was feeling so bad.”  Also, the claimant
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stated that he had not played tennis since this

accident.  Since the work-related accident aggravated

the claimant’s pre-existing lower back problems, the

injury to the claimant’s back is a compensable injury.

Regarding the claimant’s cervical injury, the

claimant testified that he began feeling tightness in

his neck a few months after the accident. Additionally,

the claimant testified that he had no prior diagnoses of

cervical problems.  An MRI of the claimant’s neck was

taken on August 2, 2014 because, according to the

claimant, there was “[j]ust more and more pain, more and

more tightness across my shoulders.”  The MRI of the

claimant’s cervical spine clearly revealed an objective

injury.  The MRI dated 8/2/14 shows a disc protrusion at

C3/4, a disc herniation at C4/5 and another disc

herniation at C6/7.  Dr. Abraham’s opinion linked these

findings to the claimant’s work-related injury.

The majority stated that it did not find the

claimant to be a credible witness; however, I do not

agree with this finding.  I find nothing in the record

upon which to make such a finding.  Therefore, for the

aforementioned reasons, I would find that the claimant

sustained a compensable injury to his neck and low back



FOXX - G408922 22

and award benefits.

For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


