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OPINION AND ORDER

The claimant appeals a decision of the

Administrative Law Judge filed on April 16, 2015. The

Administrative Law Judge found that the claimant did not

prove that she was performing employment services at the

time of her accident and denied the claim. After our de

novo review of the entire record, the Full Commission

finds that the claimant proved all the elements of

compensability for her January 8, 2014, low back injury.

The Full Commission finds that the claimant is entitled

to the medical treatment of record, additional medical
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treatment by Dr. Johnson, temporary total disability

benefits and attorney’s fees.

I. HISTORY

At the time of the hearing, the claimant was

forty-one years old. In 1991, at the age of 17, the

claimant was treated for head and knee contusions, and a

cervical strain, after a motor vehicle accident. X-rays

suggested spurring at C3-4, C4-5 and C7-T1. There is no

further record of treatment resulting from this episode.

The claimant testified that she did not recall having

any issues or problems after that accident and did not

see a specialist after that. She was able to continue

playing softball, and she was on the pep squad at her

high school. She had no limitations after that accident.

On December 14, 2005, the claimant was treated

for pain in her neck, the back of her head and her low

back after a motor vehicle accident. CT scan revealed

mild spurring at C4-5 and C5-6, with a small left

paracentral disc protrusion at C6-7. An x-ray showed “an

accessory ossicle of the spinous process, could be a

remote, old healed avulsion fracture.” On examination,

her neck was tender. No diagnosis is shown in the

record. There is no further record of treatment after

this episode. The claimant testified that she did not

follow up with a doctor after her emergency room visit,
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because there was no need to do so. She did not have any

problems to treat. The claimant testified that she only

had vague recollection of either accident.

The claimant testified that, between 2009 and

March of 2013, the claimant was employed as a licensed

cosmetologist by Dr. Silver and Lanny McGinnis at a hair

salon which they owned. The claimant testified that she

did not have a prescription for pain medication or

condition for which she would need one, when she began

to work for the clinic.

The claimant testified that she had treated

with Dr. Silver for about a year prior to the January

2014 accident at issue. Dr. Silver testified that he saw

her for anxiety and high blood pressure, and that once

his treatment of her became regular, he began keeping

records. The first records from Dr. Silver’s treatment

of the claimant were in December 2012, and in January,

February, March and April 2013. She had no headaches at

that time and did not have head, neck, back, left arm or

left hand symptoms.

In March 2013, the claimant began working at

their pain management clinic. McGinnis owned the

staffing company that handled the business operations of

Dr. Silver’s medical practice. McGinnis testified that
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he did not have workers’ compensation coverage on the

relevant dates. 

The respondent employer presented an IRS Form

1099-Misc, showing the claimant received “nonemployee

compensation” in the amount of $11,306.25 in 2013.

The claimant testified that at the clinic, she

did desk work, such as billing, bill coding, and

physical activities including moving boxes and cleaning

the clinic. She cleaned the entire clinic, including the

beds in examination rooms, vacuuming, and mopping. This

required bending. She also carried supplies, which were

heavy. She had no problems performing her work prior to

January 8, 2014.

Dr. Silver examined the claimant on December

11, 2013 after a slip and fall onto a wood surface due

to ice. The record reflects that she had pain in her

back, left and right lower legs. She denied any headache

and did not report pain elsewhere. Examination of her

head and neck was normal. She had tenderness of her

bilateral lumbar paraspinal muscles, midline, with mild

muscle spasms. She had a bruise on her right thigh with

tenderness. Otherwise, her musculoskeletal examination

was normal, according to the medical record.

The claimant testified that on January 8,

2014, she attended a Medicare seminar in Clarksville, at
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the direction of Teresa Jackson, the clinic

administrator and her supervisor. Jackson was

responsible for the hiring and firing of employees at

the clinic. She was McGinnis’ sister. The claimant

stated that, because she did not have a medical

background, the seminar was part of the learning process

for her in her new job at the clinic. She stated that

the seminar was required, and that she needed to attend

to learn to do more accurate billing.

Jackson testified that another employee,

Katina McGrew, registered the claimant for the seminar,

because she wanted to go. The seminar was mandatory for

McGrew, but not for the claimant. Within days of the

seminar, McGrew was terminated, so there was an extra

registration. Jackson stated that the fact that her

employees wanted to attend and get a certificate was a

“headache” for her. Jackson said that she was going to

attend the seminar herself in place of McGrew, although

she did not then explain why she did not attend, or why

Hixson was offered the opportunity.

McGinnis testified that he did not work as an

employee of the clinic in 2014. He later reiterated that

he was not involved in the day-to-day operations of the

clinic in 2014. He testified that the seminar the

claimant attended was not mandatory and did not benefit
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“us” in any way. He stated that “it was something that

was offered through the company voluntarily if they

wanted to basically further educate themselves for, you

know, further references down the road.” 

Kenda Hixson testified that she was an office

employee who was training to be a lab technician. She

stated that she was not “required” to attend the seminar

or “pressured” to attend. She explained:

It was offered to me. Lanny McGinnis, the
owner, actually called me the night before and
said that the other person had left and they
had an opening and that it would just be good
if you were in that field, you know, just for
the knowledge. They had already paid for it.
If I wanted to go, that it would be great
knowledge. And if I wanted to, that I could... 
So I elected to, yes, sir.

The respondent employer stipulated that the

claimant was paid mileage for the trip to the seminar.

Hixson testified that she was paid for the day of the

seminar. Jackson, the office administrator, would not

answer whether the claimant and Hixson were paid for the

time that they were at the seminar, but the respondent

attorney stated that the respondent would stipulate that

both the claimant and Hixson were paid for their time.

The claimant and Hixson both testified that

the claimant drove her own car to the seminar, taking

Hixson with her from the clinic to Clarksville. The

seminar was from 8:00 a.m. to 12:00 p.m.. The weather
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changed during the seminar, and on their way back, the

claimant’s car hit some black ice and had a one-car

accident. Her car spun and fish-tailed. It hit the curb

and the side rails. The claimant testified that she

injured her neck, mid-back, shoulder area and the left

side of her head, and bumped her head. Hixson testified

that they were both shaken up but did not need to call a

tow truck or an ambulance. Hixson stated there was

damage to the car. The clamant testified that she felt

that her injury was work-related, and that she was not

instructed or informed of any rights or benefits to

which she might have been entitled as a result.

There is no question that both the claimant

and Hixson reported the accident immediately to Jackson

and McGinnis. There is a variety of testimony concerning

the report of physical injury and the instructions

received. At a minimum, the employer was notified that

both women were shaken up. The claimant testified that

both women were injured.

The claimant testified that her car was

damaged, and that initially, McGinnis helped her repair

it by replacing a part that broke, but that the car

continued to have problems. McGinnis testified that he

paid for all of the damage.
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The respondent employer presented a copy of a

check from the employer bank account to the claimant,

for $585.75, for “contract labor 1099,” dated March 7,

2014.

The medical records show that on January 10,

2014, Dr. Silver saw the claimant for neck and back

pain. Her whole body was tense and sore. These symptoms

arose after a motor vehicle accident in icy conditions.

She reported:

Patient says the onset of the problems was
sudden. She had been having the problem since
yesterday 1/9/2014. It is specifically in the
back of neck, left side of head, upper back.
The symptoms are severe. There has been a
significant worsening of symptoms since onset.
The other associated symptoms are headache and
pain. She observes that her symptoms are
exacerbated by activity. Sitting, moving neck.
The symptoms are alleviated by nothing
specific. Taking ultram and flexeril with no
relief. Mild non-radiating low back pain.

The claimant reported joint pain, neck pain

and back pain. Dr. Silver observed significant skin

lesions on the head/scalp, with a three centimeter “STS”

at the left temporal area, moderate tenderness to

palpation with no crepitus or bruising. On examination

of her cervical spine, Dr. Silver observed abnormalities

including tenderness to palpation of the bilateral

cervical paraspinal muscles, moderate muscle spasms and

mild tenderness at the base of the skull. Her cervical
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motion was painful. She had lumbar abnormalities as

well. Dr. Silver assessed acute cervical and lumbar

myofascial pain status post motor vehicle collision. He

prescribed Lortab (a combination opioid narcotic

analgesic drug), Mobic (a nonsteroidal anti-inflammatory

drug) and Flexeril (a muscle relaxer), as well as range

of motion and stretching exercises, ice and heat. His

diagnosis was spasm of muscle, motor vehicle accident,

lumbago and contusion of face, scalp and neck except

eye.

The claimant testified that after her January

2014 accident, she “slowed down” at work. She did not do

what she could not do, such as heavy lifting. She no

longer could bend down and pick up copy paper to stock

it on a shelf. She had difficulty mopping. After the

accident, she had severe pain in her neck, pain in her

shoulders, and pain in her head on the left. The

claimant testified that she treated with Dr. Silver for

this accident and understood that he thought she had

whiplash, which he treated with medication.

The claimant returned to Dr. Silver on January

17, 2014, with significant worsening of her symptoms.

Dr. Silver’s examination and diagnosis were unchanged.

He prescribed Percocet (narcotic pain reliever used to

treat moderate to severe acute pain) and Soma (muscle
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relaxer). On January 24, 2014, the claimant returned

with persistent pain and slight improvement. Her

complaints and Dr. Silver’s examination were unchanged.

His assessment was “persistent pain but has improved.”

He performed trigger point/tendon sheath injections of

her cervical paraspinal muscles, left trapezius,

rhomboids and medial scapular border. The injections

provided immediate relief. The diagnosis was muscle

spasm, pain and myofascial strain. She was to continue

her medications and to see a chiropractor or physical

therapist for x-rays and evaluation. Dr. Silver

testified that he did not check to see if the claimant

had made an appointment with the chiropractor.

The claimant returned to Dr. Silver on

February 7, 2014, with no changes in her complaints or

his examination. Dr. Silver wrote that on that date, he

made an appointment for the claimant with Dr. Schilling,

noting that the claimant did not have health insurance

or the ability to pay.

The respondent employer presented a form

memorializing a meeting on February 7, 2014, to

establish a policy not to perform pain management

services for employees for more than six weeks. The

memorandum noted concern over a certain employee whose

needs were “more than expected.”
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In a February 10, 2014, visit note, Dr. Silver

noted that he could no longer treat the claimant with

medications, due to office policy changes. He also wrote

that her pain was more than he expected and that she did

not follow up with a chiropractor. She reported being

unable to afford to do so. Dr. Silver wrote that she had

Medicaid. He recommended that she follow up with Dr.

Schilling, a chiropractor, and with a provider to

continue to treat her neck and back. Dr. Silver

testified that he heard that from Hixson or Campbell,

and that he had no knowledge of whether the claimant

actually had Medicaid coverage or not. The claimant

testified that she had Medicaid since approximately May

or June 2014, well after the accident.

The claimant saw Dr. Schilling on February 12,

2014. She reported a motor vehicle accident resulting in

neck pain and muscle spasms, as well and mid- and low-

back pain, with radiculopathy to the bilateral arms and

hands, most notably in the C8 dermatome. She reported a

history of similar complaints due to prior accidents and

an abusive relationship. She had not had cervical

complaints prior to the current accident, but she had

prior intermittent low back pain when sitting for a

prolonged period. She had carpal tunnel syndrome

symptoms, which appeared to have been exacerbated by the
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accident. X-rays showed a stable, closed fracture of the

C7 spinous process, with early stages of osseous

remodeling. Dr. Schilling recommended a neck brace with

activity. On examination, she had range of motion

limitations and pain in her cervical and lumbar spine.

Dr. Schilling observed severe hypertonicity of the

bilateral trapezius muscles and hypertonicity of the

bilateral suboccipitals. He observed myofascial trigger

points in bilateral trapezius muscles and severe

myofascial trigger points in the left levator scapulae

muscle. He also observed tenderness in the bilateral

mastoid processes and in the C5, C6 and C7 spinous

process areas of her cervical spine. The claimant had

tenderness in her lumbar region, with discomfort and

pain at the L5 and S1 spinous processes. Dr. Schilling

observed hypertonicity in the bilateral erector spinae

and the right iliocostalis in the L5 and S1 area. She

had tenderness at the sacroiliac, bilaterally, with

increased muscle tone in the left gluteus. In her

thoracic spine, the claimant had multiple areas of

tenderness. Palpation of the thoracic spine at the

bilateral erector spinae caused severe hypertonicity.

Palpation of the thoracic spine at the bilateral levator

caused hypertonicity, worse on the left. Palpation of

the thoracic spine at the bilateral rhomboids caused
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hypertonicity. Dr. Schilling also palpated myofascial

trigger points in the left trapezius and the left

levator. He observed edema at T1-4 and T7-9, pain on

palpation at T1-4 and T7-9, and joint dysfunction at T9,

L5 and the sacrum. On x-ray, he observed a clay

shoveler’s fracture at the C7 spinous process. Her C7

spinous process was unusually large. Her cervical spine

listed to the right. She had posterior lipping and

spurring at C3-5. He planned treatment to reduce her

spasms and other objective and subjective findings.

Dr. Silver noted on February 12, 2014, that

Dr. Schilling performed an x-ray which revealed a C7

spinous process fracture.

The claimant returned to Dr. Schilling on

February 14, 2014, with no change in her condition or

his observations, other than improvement in her low

back. He continued his treatment. On February 18, 2014,

she reported improvement in her low back and no change

in her mid-back. She felt that her neck had

deteriorated, and she was feeling much worse. She was no

longer on prescription medications. Dr. Schilling

continued his treatment. 

In February 2014, the claimant had neck pain,

head pain, mid and upper back pain, and her shoulder,

with headaches, numbness in her left arm and fingers,
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and a constant pain from the top of her shoulder to her

fingers with a sharp pain in her elbow. She did not have

those symptoms before January 8, 2014. 

The claimant was seen in the Roland Wellness

Clinic on March 5, 2014, for her condition after the

motor vehicle accident. Dr. Myers prescribed Mobic for

inflammation, and Percocet for chronic intractable pain

from chronic cervical pain with spurring at C3-5, with a

fracture at C7 spinous process.

The claimant was terminated on March 6, 2014.

After her termination, the claimant testified that she

attempted to perform hairdressing for her fiancé’s

mother and a friend, but she was only able to do that a

couple of times.

Dr. Myers’ clinic took a phone message from

the claimant, writing that she called on March 10, 2014,

to say that her employer, Dr. Silver, had a meeting in

which he told all the employees that he could no longer

treat his own employees. She stated that she was

terminated from Dr. Silver’s office, because she treated

with Dr. Myers. The note states that she felt that her

termination was because she filed a workers’

compensation claim.

In March 2014, the claimant had difficulty in

her daily functioning. She continued to drop things from
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her hands. Her arm did not work correctly, and her pain

was severe. She was unable to do housework often, and

she spent a lot of time using a heating pad. She began

having muscle spasms in her neck and in her shoulders at

the top of her shoulders and into the shoulder blades,

which continued throughout the course of her injury. She

had never had muscle spasms in her upper back, neck or

shoulders prior to January 8, 2014. She was unable to

return to work. 

The claimant returned to Dr. Myers on April 2,

2014. Her prescriptions were renewed. She was referred

to Dr. Canada for a consultation. Her prescriptions were

renewed on April 30, 2014.

The claimant saw her primary care physician,

Nurse Practitioner Hill, to establish care on May 2,

2014. She reported left arm numbness and tingling, with

significant neck stiffness, pain and spasms, also to her

shoulders. She had no lower back pain or radicular

symptoms. She needed documentation of any work

restrictions. NP Hill observed cervical spinous process

tenderness, muscle tenderness, rigidity and decreased

range of motion with flexion and extension. She had pain

to palpation of her posterior neck, left lateral neck

and bilateral shoulders. At her cervical back, she had

decreased range of motion, tenderness, bony tenderness,
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swelling, edema and spasm. She had decreased strength to

her left arm. On May 6, 2014, NP Hill stated that the

claimant’s work restrictions were no bending or

twisting, limited repetitive motion with bilateral

hands, no work-related driving, and no work above

shoulders. The claimant’s testimony was consistent with

this report.

An MRI of the claimant’s cervical spine on May

14, 2014, showed multilevel disc bulges and foraminal

spurring. The uncovertebral spurs were moderate in

degree bilaterally at C4-5 and C5-6. At C5-6, the broad

disc bulge produced borderline canal stenosis with a 13

millimeter “A-P” dimension of the spinal canal. An MRI

of the thoracic spine showed no significant abnormality. 

On May 15, 2014, Dr. Roberson planned physical

therapy and then a neurosurgical consultation if

necessary. Her diagnoses were cervical spine fracture

and sequela, arm numbness, back pain and sequela of

motor vehicle accident. 

On May 28, 2014, Dr. Myers renewed the

claimant’s prescriptions. 

The claimant returned to NP Hill on June 2,

2014, who observed continued tenderness to her neck and

upper back, including her trapezius muscles. Physical

therapy was planned. The claimant saw Dr. Myers on June
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25, 2014, who noted reduced range of cervical motion. He

continued the claimant’s prescriptions. 

The claimant saw Dr. Johnson on July 10, 2014.

She reported the motor vehicle accident and stated that

she had a few problems with pain in her neck before the

accident, but had not required treatment until after the

accident. She had pain since the accident. Dr. Johnson

observed paraspinous tenderness on the left. She had

degenerative changes at C4-5, C5-6, and C7-T1, and

cervical disc herniations with neural foraminal

narrowing bilaterally at C4-5 and C5-6, worse at C5-6.

His assessment was displacement of cervical

intervertebral disc without myelopathy at C4-5 and C5-6,

and brachial neuritis or radiculitis. He planned

physical therapy, and if this was unsuccessful, he would

consider cervical epidural steroid injections or

surgery.

The claimant returned to Dr. Myers, on July

23, 2014, who continued her prescriptions. She returned

to NP Hill on August 15, 2014. She had continued

symptoms, including numbness and tingling down her left

arm. NP Hill observed decreased range of motion,

tenderness, bony tenderness, swelling and spasm. She

prescribed prednisone to help with swelling. She was to

continue physical therapy and the recommended exercises.
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On July 21 and 31, and August 6, 13, 15, and

18, 2014, the claimant underwent therapy. On July 21,

the therapist observed slight cervical protrusion with

bilateral scapular winging and bilateral shoulder

rounded internal rotation. On August 13, the therapist

observed a large knot in the claimant’s upper left

thoracic spine.

The claimant saw Dr. Myers on August 20, 2014,

who reviewed her February 2014 x-ray and her May 2014

MRI, and continued her medication.

The claimant saw Dr. Canada on September 3,

2014. She gave a report consistent with prior histories.

She had pain and numbness in her left arm and hand. She

had completed physical therapy and felt no better or

worse. She was dropping things from her left hand. The

diagnoses were unchanged. Dr. Canada planned a cervical

epidural injection and, if that was unsuccessful, a

neurosurgical consultation for a fusion at C5-6 and C6-

7. On September 17, 2014, Dr. Myers continued the

claimant’s prescriptions.

The claimant saw Dr. Johnson on December 11,

2014. The cervical epidural steroid injection did not

help her pain. His examination of her was unchanged. Dr.

Johnson planned a fusion surgery at C4-5 and C5-6. He

stated that there was an 85-90% chance of improvement
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with the surgery, a 5-10% chance of no improvement, and

a 5% chance of worsening.

The claimant testified that Dr. Johnson

performed surgery on her neck on January 6, 2015. In the

year between her accident and the surgery, her neck and

arm worsened. She had difficulty using her arm for daily

functions, like opening a bag of chips. She had numbness

and pain in her upper arm. She had shooting pain in her

arm. She had pain in the front of her shoulder. She had

similar symptoms in her right arm, but to a lesser

extent. After the surgery, even though it had only been

two weeks, she felt that she had some improvement. She

still had numbness at times in her hand, but it was no

longer “extreme.” She had not yet started physical

therapy. Medicaid paid for the surgery and treatment. 

She was to return to Dr. Johnson the day after the

hearing.

The claimant testified that since the motor

vehicle accident in January 2014, she had not had

another accident or injury which could have affected her

neck or arm. 

A pre-hearing order was filed on July 15,

2014. The claimant’s contentions were that on January 8,

2014, she injured her head, neck, and back which
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resulted in symptoms in her left arm and hand, and her

head and neck, which caused severe headaches. 

The respondents contended that the elements of

employment services and major cause were not satisfied,

and therefore she was not entitled to benefits.

The parties agreed to litigate compensability, 

temporary total disability benefits, medical benefits

and attorney’s fees.

A hearing was held on January 20, 2015. The

Administrative Law Judge filed an opinion on April 16,

2015. The Administrative Law Judge found that the

claimant did not prove that she was engaged in

employment services at the time of her injury, and that

absent a compensable injury, she was not entitled to any

benefits or an attorney’s fee.

II. ADJUDICATION

A. Compensability

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(I), must

be established: (1) proof by a preponderance of the

evidence of an injury arising out of and in the course

of employment; (2) proof by a preponderance of the

evidence that the injury caused internal or external

physical harm to the body which required medical
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services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

The determination of the credibility of the

witnesses and the weight to be given their testimony are

matters exclusively within the province of the

Commission. Cooper v. Hilard Dairy, 69 Ark. App. 200, 11

S.W.3d 5 (2000). The Full Commission notes that there is

a fair amount of conflict in the testimony of the

witnesses. The Full Commission credits the testimony of

the claimant, which is consistent with the medical

records, including Dr. Silver’s, and which is the most

credible in these circumstances.

There is no question that the claimant

experienced a specific incident, identifiable by place

and time, in which her car spun on ice on a highway,

striking a curb, and causing damage to her car.

The claimant must show that she was performing

employment services at the time of the injury.  The term

"employment services" is not defined in the Arkansas
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Workers’ Compensation Act, but the Supreme Court has

stated that “an employee performs employment services

when doing something that is generally required by the

employer.” CV'S Family Foods v. Caverly, 2009 Ark. App.

114, 2 (2009)(citing Wallace v. West Fraser South, Inc.,

365 Ark. 68, 225 S.W.3d 361 (2006)); Texarkana v.

Conner, 373 Ark. 372, 376 (2008). The test for

“employment services” is “the same as that used to

determine whether an employee was acting within the

course of employment, i.e., whether the injury occurred

within the time and space boundaries of the employment,

when the employee was carrying out the employer's

purpose or advancing the employer's interest directly or

indirectly.” Id. The Supreme Court in Texarkana v.

Conner, supra, stated that the “critical inquiry is

whether the interests of the employer were being

directly or indirectly advanced by the employee at the

time of the injury,” and that the issue depends on the

particular facts and circumstances of each case.  The

Court of Appeals has also explained that “[w]hatever

‘employment services’ means must be determined within

the context of individual cases, employments, and

working relationships, not generalizations made devoid

of practical working conditions.”  Honeysuckle v. Stout,

2009 Ark. App. 696 (2009). According to the Arkansas
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Supreme Court, the fact that “an injury occurs outside

the time and space boundaries of the employment” does

not bar a finding that an employee was engaged in

employment services at the time of an injury. See

Texarkana v. Conner, supra.  "Employment services" is

not limited to duties an employee is hired to do; an

employer may enlarge the course of employment by

assigning tasks outside the usual scope of employment.

Dearman v. Deltic Timber Corporation, 2010 Ark. App. 87

(2010).

A claimant who was injured in a motor vehicle

accident while traveling from a corporate meeting to his

regular workplace was performing employment services, in

Jones v. Xtreme Pizza, 245 S.W.3d 670, 97 Ark. App. 206

(2006). The claimant was expected to use his personal

car for many work tasks, and he was required to attend

corporate meetings regularly. He was not provided

mileage or travel expenses when he attended seminars or

manager meetings. The court discussed the “going and

coming” rule, which states that an employee is not

generally considered to be performing employment

services while merely traveling to or from the

workplace. Jones, supra, citing Moncus v. Billingsley

Logging & American Ins. Co., 366 Ark. 383, 235 S.W.3d

877 (2006). The court discussed an exception to this
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rule, where the employee is injured on a special mission

or errand. Jones, supra, citing Swearengin v. Evergreen

Lawns, 85 Ark. App. 61, 145 S.W.3d 830 (2004). 

In Jones, the claimant was on a special

errand, traveling from one job site, the meeting, to

another, his regular workplace. His work caused him to

be subject to the hazards of driving, and he “was where

he was when the accident happened due to his

employment-related activities.” Supra, citing Moncus

(awarding benefits where the claimant was injured in an

automobile accident, noting that the employer was

responsible for the claimant's location on the road at

the time of the accident). The court looked to Bell v.

Tri-Lakes Services, 76 Ark. App. 42, 61 S.W.3d 867

(2001), in which a claimant, who had already been at

work several hours, was instructed to drive from his

place of work to another city to pick up some tools. He

was to return to work with them and had the option to

finish his work day or to leave. He was performing

employment services, because the accident occurred after

he began his employment duties but before the work day

was scheduled to end.

The claimant was employed by a medical clinic.

She worked on billing, general clerical duties, patient

interaction, and housekeeping. The purpose of the
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seminar was to develop skills in a specific area of

medical billing. The development of the claimant’s

knowledge and skills in medical billing is directly

relevant to the employer’s purpose. The employer invited

Hixson to attend the seminar and paid for it and her

time as well. The claimant transported herself and

Hixson to and from the accident. The accident occurred

while the claimant was returning to the workplace, with

a coworker, after attending the seminar, related to her

work, financed by her employer, while being paid for

both her time and her mileage. The seminar concluded at

noon, and had the accident not occurred, the claimant

would have returned to the workplace before the end of

the workday. But for her attendance at the seminar, the

claimant would not have been at the location of the

accident, and it would not have occurred. But for her

employer, she would not have attended the seminar.

The Court of Appeals has looked to several

factors to consider to evaluate an employment services

issue:

1) whether the accident occurs at a time,
place, or under circumstances that facilitate
or advance the employer's interests; 2)
whether the accident occurs when the employee
is engaged in activity necessarily required in
order to perform work; 3) whether the activity
engaged in when the accident occurs is an
expected part of the employment; 4) whether
the activity constitutes an interruption or
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departure, known by or permitted by the
employer, either temporally or spatially, from
work activities; 5) whether the employee is
compensated during the time that the activity
occurs; 6) whether the employer expects the
worker to cease or return from permitted
non-work activity in order to advance some
employment objective.

Matlock v. Arkansas Blue Cross Blue Shield, 74

Ark. App. 322, 339-40, 49 S.W.3d 126, 138-39 (2001). In

the current claim, the accident occurred under

circumstances which advanced the employer's interests.

The claimant was performing two activities. First, she

was returning to the workplace from a seminar which

increased her skills related to her work in the medical

billing for the employer. Second, she was driving her

co-employee, Hixson, back to the workplace from the same

meeting. The claimant’s activity, attending the seminar

and returning with her co-employee to the workplace was

a departure from her regular duties, which was known by,

permitted by, and facilitated by the employer. The

employer paid for the seminar and allowed the claimant

and her co-worker to leave the office on a regular work

day to attend. Jackson even testified that it was

inconvenient to have them leave the office, and that she

had at one point planned to attend, which only

emphasizes that the employer must have received some

benefit from their attendance. The claimant was
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compensated by the employer for her time during the

seminar and for her mileage in driving herself and her

coworker to the seminar. These factors compel the

conclusion that the claimant was performing employment

services. Certainly, an employer would not pay fees,

wages and mileage for two employees to attend an

irrelevant seminar. If Jackson had planned to attend,

that gives credence to the value of the seminar to the

employer. The Full Commission finds that the claimant

was indeed performing employment services at the time of

the accident, when she was returning to her workplace

after a work-related seminar and when she was driving a

co-worker back to her workplace after the same seminar.

The Full Commission does not credit the

employer’s witnesses’ testimony that attendance at the

seminar was simply a gift to further the employees’

larger knowledge and did not impart any value upon the

employer. It is not credible that the employer paid for

the claimant to attend, paid for her time and for her

mileage, with no benefit to be had by the employer. It

is not credible that attendance had been approved for

one employee, and when that employee was terminated, the

need for that education did not remain. If the seminar

was not relevant to the claimant’s duties, the employer

would have sent someone in her place for whom the
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seminar was relevant. Also, the employer’s argument

ignores the fact that the claimant was also driving

another employee back to the workplace.

The claimant has established causation. She

had a history of auto accidents with neck pain, remote

in time from the accident in January 2014. While she had

a history of degenerative change in her cervical spine,

there is no medical evidence of complaints of neck pain,

upper back or arm pain, until after the accident. Dr.

Silver observed muscle spasms within three days of the

accident. Whether the claimant’s scans showed old or new

changes in her spine, her muscle spasms were acute and

evidence of an acute injury. 

There is no dispute that the car spun at least

once if not multiple times on the ice and that it struck

a curb at least once. This type of force and impact is

consistent with a whiplash-type cervical injury. Dr.

Silver observed a contusion to the claimant’s face,

which is consistent with her testimony that she struck

her head in the accident, and very inconsistent with

Hixson’s testimony that there was no injury. The Full

Commission does not credit Hixson’s testimony that

neither she nor the claimant were injured in the

accident. Dr. Silver and Campbell both testified that
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Hixson required treatment from Dr. Silver and then Dr.

Schilling because of the accident.

The respondents have argued that the claimant

had a history of neck pain while employed at the clinic,

yet Dr. Silver’s notes in December 2013, when the

claimant had a slip and fall, he noted that the claimant

had no headache and no neck pain. The testimony of

Campbell, that she recalled complaints of headaches and

neck pain prior to the accident, and the testimony of

Hixson that she recalled complaints of neck pain prior

to the accident are not credible, based upon Dr.

Silver’s own medical records. There is no record of neck

pain, arm pain, headache, or upper back pain after 2005,

and Dr. Silver stated that he treated her for high blood

pressure and anxiety prior to 2012, and with proper

documentation beginning in 2012. His first mention of

neck pain or related symptoms was in 2014, after the

motor vehicle accident at issue here. The Full

Commission finds that the credible evidence shows that

the claimant did not have neck, upper back, arm or

shoulder issues, or related symptoms after 2005, and

before January 8, 2014. The Full Commission also credits

the testimony of Nikki Kirby, a friend of the claimant’s

for fifteen years, that she was unaware that the
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claimant ever had neck or upper back problems prior to

January 8, 2014.

The Full Commission also finds that the

claimant did not have any documented history of symptoms

or need for treatment of pain in her neck or elsewhere,

between 2009 and January 2014. There is no credible

evidence that the claimant sought or received medication

or prescriptions from Dr. Silver, other than for anxiety

and high blood pressure and the slip and fall in

December 2013, until January 10, 2014, when she required

treatment after her motor vehicle accident.

To the extent that Dr. Silver suggested that

his medical records may not reflect all the facts of his

treatment of the claimant, the Full Commission finds

that the claimant’s testimony and the medical records

are consistent, reliable and credible. It is not

credible that Dr. Silver would not note his patient’s

reported symptoms. It is not credible that Dr. Silver

would prescribe pain medication and muscle relaxers

without generating some type of documentation. 

The Full Commission finds that there is no

evidence to support the accusations that the claimant

was attempting to obtain medications in an inappropriate

manner. Jackson’s testimony that the claimant was trying

to get prescriptions for medication and treatment “off
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the books” is not credible. The medical records document

Dr. Silver’s treatment of her. It is simply not

believable that Dr. Silver or his staff would be able to

prescribe medication without a record being generated,

especially for narcotic medication, or that Dr. Silver

would be willing to allow that to occur even once, at

the risk of his medical licensure. The medical record

shows that the claimant was prescribed pain and other

medication in an appropriate fashion, for both patient

and provider.

The claimant testified that she reported

injuries. Several witnesses testified that she reported

that the claimant and Hixson were “shaken up.” This is

sufficient to show that the employer had notice of the

car accident and of some degree of physical effect on

the employees. On January 10, 2014, the claimant was

seen by Dr. Silver for injuries arising out of the

accident, including a contusion to her head and muscle

spasms. This is consistent with the claimant’s testimony

and with Hixson’s statement that they were “shaken up”

as well as her need for treatment arising out of the

accident.

Dr. Silver testified that the claimant’s need

for pain medication was more than was expected, which

prompted a policy change for treating employees.
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Considering the claimant’s acute and unrelenting

symptoms, including muscle spasms and trigger points,

and need for treatment up to and including surgery, the

claimant’s need for pain medication and treatment was

not surprising or out of proportion. Dr. Silver referred

her to Dr. Schilling, which suggests that the claimant’s

complaints were more reasonable and indicative of a need

for treatment than Dr. Silver let on. Whether Dr. Silver

underestimated the claimant’s injury or wanted to avoid

further treatment of her in his office, the fact remains

that she did have an acute injury, which caused severe

objective symptoms which were not present prior to the

accident and for which she eventually required surgical

intervention.

McGinnis testified that he did not believe he

needed workers’ compensation insurance, until the

accident, when he learned he needed it. He obtained it

immediately thereafter. Even though he understood his

obligations, the claimant’s accident was never treated

as a work injury. When Dr. Silver referred the claimant

to Dr. Schilling initially, the expense was the

claimant’s, which is why she did not see Dr. Schilling

at that time. Later, Dr. Silver determined that the

claimant should use federal healthcare benefits, under

his mistaken assumption that she had them. Dr. Silver’s



EPPS - G403559 33

testimony shows that Dr. Schilling saw the claimant at

no charge to anyone. The claimant testified that at the

meeting about the new policy Jackson told Hixson and the

claimant that they were not to discuss the motor vehicle

accident with each other and that “it was just to be

dropped basically.” The behavior of the various members

of the employer’s management shows that the employer

attempted to avoid the responsibility for the claimant’s

injury, from before it occurred forward.

The claimant must also show the existence of

injury through medical evidence supported by objective

findings. There is no medical evidence of cervical

symptoms or need for treatment between 2005, and the

accident. She did have a history of some degenerative

change. Within two days of the injury, Dr. Silver

observed muscle spasms and a three-centimeter wound on

her head, consistent with her testimony. She was

prescribed medications including muscle relaxers. Within

two weeks of the accident, trigger points in her neck

and upper back and shoulders were observed and injected.

Dr. Schilling observed myriad symptoms and treated her

spasms. NP Hill observed spasms, swelling and edema. An

MRI spine showed multilevel cervical disc bulges and

foraminal spurring with some canal stenosis. The

claimant underwent physical therapy, where further
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objective findings including scapular winging and a knot

on her back, were made. The claimant underwent an

unsuccessful cervical epidural steroid injection. Dr.

Johnson performed a fusion surgery at C4-5 and C5-6, on

January 6, 2015. The claimant had experienced

improvement in the short time between the surgery and

the hearing.

It is within the Commission’s province to

weigh all of the medical evidence and to determine what

is most credible. Minnesota Mining & Mfg. v. Baker, 337

Ark. 94, 989 S.W.2d 151 (1999). Dr. Silver testified

that the x-rays and scans show that the claimant had

degenerative change in her spine for many years, and

that the bulges and spurring would not have developed in

only a year after the accident. Dr. Silver’s opinion

that the claimant had pre-existing degenerative change

is in no way fatal to her claim. The claimant had

predominantly dormant pre-existing degenerative changes,

which became acutely symptomatic as a result of the

accident. She developed muscle spasms and trigger

points, as well as swelling and edema, all objective

findings. She had subjective symptoms as well. Causation

is proven, when an injury causes a previously

asymptomatic condition to become symptomatic. Wright v.

St. Vincent Doctors Hosp. Indemnity Ins. Co., 2012 Ark.
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App. 153, 390 S.W.3d 779. Here, the claimant was able to

function without pain or limitation or need for

treatment of her cervical spine until the occasion of

the motor vehicle accident, which started a cascade of

symptoms requiring extended conservative treatment and

eventually surgery.

Dr. Silver testified that the claimant’s pain

was out of proportion to her injury; however, he did not

perform x-rays or other scans to evaluate her condition.

He testified that he was not a neurosurgeon or an

orthopedic specialist. The Full Commission does not

credit his opinion, especially in light of the

claimant’s need for physical therapy, injections and

surgery, which was initially, at least, successful.

The claimant has shown the existence of her

cervical injury through medical evidence supported by

objective findings of spasms, trigger points, changes in

her cervical spine, and edema. That evidence further

supports the causal connection between the accident and

her need for treatment.

The Full Commission finds that the claimant

has proven all the elements of a compensable injury as a

result of her motor vehicle accident on January 8, 2014

to her head, neck and back.

B. Medical Benefits
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Under Arkansas workers’ compensation law,

employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries. Ark Code Ann. §11-9-508(a)(Supp. 2005). Wal-

Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d

153 (2003). Injured workers have the burden of proving

by a preponderance of the evidence that medical

treatment is reasonably necessary for treatment of the

compensable injury. Norma Beatty v. Ben Pearson, Inc.,

Full Commission Opinion filed February 17, 1989

(D612291). 

What constitutes reasonable and necessary

medical treatment is a question of fact for the

Commission. Wackenhut Corp. v. Jones, 73 Ark. App. 158,

40 S.W.3d 333 (2001). Further, when the primary injury

is shown to have arisen out of and in the course of

employment, the employer is responsible for any natural

consequence that flows from that injury. Wackenhut,

supra. The basic test is whether there is causal

connection between the two episodes. Id. A causal

connection is established when the compensable injury is

found to be “a factor” in the resulting need for medical

treatment, even though the compensable injury is not the

major cause of the disability or need for treatment.
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Williams v. L&W Janitorial, Inc., 85 Ark. App. 1, 145

S.W.3d 383 (2004).

 Reasonable and necessary medical services may

include those necessary to accurately diagnose the

nature and extent of the compensable injury; to reduce

or alleviate symptoms resulting from the compensable

injury; to maintain the level of healing achieved; or to

prevent further deterioration of the damage produced by

the compensable injury. Jordan v. Tyson Foods, Inc., 51

Ark. App. 100, 911 S.W.2d 593 (1995). A claimant does

not have to support a continued need for medical

treatment with objective findings. Chamber Door

Industries, Inc. v. Graham, 59 Ark. App. 224, 956 S.W.2d

196 (1997).

The treatment of record is clearly reasonable

and necessary to her January 8, 2014 injury. The

claimant reported her work-related injury consistently

to her employer and providers, and the treatment she

received was related specifically to the symptoms which

arose out of that injury. The claimant did not have

cervical or related symptoms or a need for treatment

prior to the accident, and upon the occasion of the

accident, she experienced new, acute and severe

symptoms, both objective and subjective. There is no

suggestion in the medical records that the claimant had
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non-organic or out-of-proportion symptoms, other than

the accusations of the employer which the Full

Commission does not credit. The claimant experienced

initial relief from the surgery she received. Post-

surgical improvement is a proper consideration in

determining whether surgery was reasonable and

necessary. Hill v. Baptist Medical Center, 74 Ark. App.

250, 48 S.W.3d 544 (2001), citing Winslow v. D & B

Mechanical Contractors, 69 Ark. App. 285, 13 S.W.3d 180

(2000).

The Full Commission finds that the claimant

was entitled reasonable necessary medical treatment of

her compensable injury and that the treatment of record

was reasonable necessary medical treatment of that

injury.

The claimant also seeks continued treatment

for her injury. Continued medical treatment is

warranted, reasonable and necessary. The claimant has

follow up care related to her surgery, and it is unknown

at this time the extent of her improvement. Continued

care of her compensable injury by Dr. Johnson is

awarded.

C. Temporary Total Disability Benefits

Temporary total disability is that period

within the healing period in which the employee suffers
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a total incapacity to earn wages. Ark. State Hwy. Dept.

v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).

“Healing period” means “that period for healing of an

injury resulting from an accident.” Ark. Code Ann.

§11-9-102(12). The healing period continues until the

employee is as far restored as the permanent character

of his injury will permit; and if the underlying

condition causing the disability has become stable and

nothing further will improve that condition, the healing

period has ended. Harvest Foods v. Washam, 52 Ark. App.

72, 914 S.W.2d 776 (1996). Whether a claimant’s healing

period has ended is a question of fact for the

Commission. Dallas County Hosp. v. Daniels, 74 Ark. App.

177, 47 S.W.3d 283 (2001).

There is no question that the claimant remains

in her healing period from the date of the injury

through a date to be determined. The claimant required

treatment, intended to improve her condition, up to and

including surgery. Her surgery was only weeks prior to

the hearing. 

The claimant was terminated by the employer,

as a result of her comments about workers’ compensation

and her treatment by the Roland Wellness Clinic. The

claimant was not terminated for misconduct. She was

terminated as a result of her work-related injury. 
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The Full Commission finds that the claimant

was in fact told that Dr. Silver would no longer treat

her or other employees. The claimant was not aware that

she would be able to continue to see Dr. Schilling. The

office policy was created on February 7, 2014. Jackson,

Campbell and Dr. Silver stated that they made

arrangements for the claimant to continue to see Dr.

Schilling, as they did for other employees. Dr. Silver

wrote on February 10, 2014, that he could not continue

to prescribe her pain medications, and he arranged for

her to see Dr. Schilling. Dr. Schilling did not charge

the claimant for these visits. The claimant saw Dr.

Schilling on February 12, 14 and 18, 2014. Dr. Silver,

Campbell and Jackson all testified that they made

arrangements with Dr. Schilling for her. The claimant

stated that she attended an office meeting in which the

staff was informed that Dr. Silver would no longer be

treating employees. She understood that, because Dr.

Silver was not treating her anymore, she would not be

able to continue to see Dr. Schilling either. She made

arrangements for her own treatment, with the Roland

Wellness Clinic, with Campbell’s assistance. This is

consistent with the break in medical treatment from

February 18 to March 5, 2014, when the claimant first

was seen at the Roland Wellness Clinic.
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A great amount of testimony was generated

regarding the claimant’s continued access to Dr.

Schilling, and it is true that there is nothing in Dr.

Schilling’s last medical record that he had concluded

his treatment of the claimant. The claimant had access

to Dr. Schilling at no expense through February 18,

2014, and then no more appointments were made. Jackson

testified that the claimant did not attend an

appointment that she made for the claimant and instead

went to the Roland Wellness Clinic. The claimant’s

earliest appointment with the Roland Wellness Clinic was

March 5, 2014. Jackson’s testimony that the claimant

should have kept seeing Dr. Schilling and that Jackson

“had gone out of her way” to make appointments with Dr.

Schilling is inconsistent with the fact that the

claimant did not have an appointment for twenty-five

days. There is no notation of a missed appointment by

Dr. Schilling. Further, Campbell testified that she

assisted the claimant, at the claimant’s request, to get

an appointment with the Roland Wellness Clinic. The Full

Commission finds that the claimant’s belief that she

could no longer see Dr. Schilling was reasonable and

supported by the facts that no appointments were made

after February 18, 2014, and that Campbell assisted her



EPPS - G403559 42

in making an appointment with the Roland Wellness

Clinic.

The claimant was terminated on March 6, 2014,

the day after she was seen at the Roland Wellness

Clinic. The Full Commission finds that the claimant was

terminated on that date for two reasons. First, Jackson

was angry with her for seeking treatment at the Roland

Wellness Clinic, which is interesting, since there was

no appointment made or kept or missed between February

18, 2014 and March 5, 2014. Jackson’s testimony was that

she told the claimant to keep the appointment made for

her by Dr. Silver’s office, because Jackson had “gone

out of her way” to make the appointment. Dr. Silver

stated that this was also his understanding of Jackson’s

actions.

Second, the claimant told Jackson that her

injury should have been a workers’ compensation claim.

Jackson testified that she said, in response to the

claimant’s comment about a workers’ compensation claim,

that “if you feel that way, you shouldn’t be here.”

Campbell testified that Jackson said, “if that’s the way

you feel, you don’t need to be here.” Hixson’s testimony

was that Jackson said she should leave “for the day,”

which is not credible in light of the facts.
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Campbell stated that the claimant left with a

box of her things after turning in her key. Kirby, the

claimant’s friend, testified that the claimant called

her that day, to say she had been terminated. McGinnis

testified that he told her she needed to go back to work

and apologize to Jackson. He did not send her a letter

offering her job back. He testified that he sent her

texts on his phone offering her job back, but these were

not presented into evidence. The Full Commission does

not credit the testimony of McGinnis that the claimant

was offered a return to work via text. The Full

Commission finds that the claimant correctly interpreted

Jackson’s words to mean that she was terminated.

The fact that the claimant was terminated is

not a bar to her claim for indemnity benefits, because

the termination was due to her injury and not to any

misconduct or poor performance.

The claimant was able to work, with increasing

difficulty, until she was terminated for seeking medical

treatment and for stating that her injury should have

been a workers’ compensation claim. The claimant’s

testimony and the medical records show that her symptoms

increased to include difficulty maintaining a grip on

objects. She attempted to return to work as a

hairdresser, in March 2014, but she could not tolerate
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it due to her cervical issues, affecting her arm. In May

2014, NP Hill had established work restrictions which

would have eliminated the claimant’s ability to do her

former job. 

The records supports a finding that the

claimant was unable to earn a wage from March 6, 2014,

until a date to be determined, because she was

terminated as a result of her work injury. The record

also supports a finding that by May 2014, her

restrictions would have precluded her from performing

the billing, clerical and housekeeping duties required

in her former job, as well as from returning to her

vocation as a cosmetologist. Thus, the claimant is

entitled to temporary total disability benefits from May

6, 2014 to a date yet to be determined. 

III. Conclusion

Based on our de novo review of the entire

record, the Full Commission finds that the claimant

proved that she sustained a compensable injury to her

cervical spine, upper back, and head on January 8, 2014,

in accordance with Ark. Code Ann. §11-9-102(4)(A)(I). We

find that the respondents are liable for the medical

treatment of record provided for the claimant’s

compensable injury on and after January 8, 2014. Such

treatment was reasonably necessary in accordance with
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Ark. Code Ann. §11-9-508(a). The claimant is entitled to

additional medical treatment of her injury by Dr.

Johnson, including surgical follow-up care. The claimant

demonstrated that she is entitled to temporary total

disability benefits from May 6, 2014 to a date yet to be

determined. The claimant’s attorney is entitled to fees

for legal services in accordance with Ark. Code Ann.

§11-9-715(a). For prevailing on appeal to the Full

Commission, the claimant’s attorney is entitled to a fee

of five hundred dollars ($500), pursuant to Ark. Code

Ann. §11-9-715(b). 

IT IS SO ORDERED.

                                                        
                        SCOTTY DALE DOUTHIT, Chairman

                                              
    PHILIP A. HOOD, Commissioner  

Commissioner McKinney concurs and dissents.

CONCURRING AND DISSENTING OPINION

I concur with the majority opinion finding

that the claimant sustained a compensable injury on

January 8, 2014, as a result of a motor vehicle
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accident.  I further concur that the  claimant was

performing employment services at the time of this

accident, and that she is entitled to the medical

treatment of record and to additional medical treatment

with Dr. Johnson related to her injury.  I must

respectfully dissent, however, from the majority finding

that the claimant is entitled to temporary total

disability benefits from the date of her injury through

a date yet to be determined in that the record does not

support the claimant’s contention that her employment

with the respondent-employer was involuntarily

terminated after she returned to work following her

injury.  

The majority rather matter-of-factually stated

that the claimant was terminated for two reasons: 1) her

comments to the respondent-employer concerning filing a

workers’ compensation claim, and 2) the medical

treatment she obtained at another clinic, namely the

Roland Wellness Clinic.  The record fails to support

this assertion.  Rather, witness testimony in this claim

consistently reflects that the claimant and the office

manager, Teresa Jackson, engaged in a heated argument on

the morning of March 6, 2014, concerning, among other
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things, the claimant’s threat of suing the company’s

owner, Lanny McGinnis.  By all credible accounts, this

verbal confrontation did not result in Jackson firing

the claimant; rather, it resulted in the claimant

voluntarily leaving her employment with the respondent-

employer.

The testimony of six (6) witnesses who either

eye-witnessed the incident and/or had direct knowledge

of the incident reflects that Jackson instructed the

claimant to go home for the rest of the day and cool off

after their heated exchange, but that she by no means

permanently terminated the claimant’s employment in the

process - regardless of how the claimant may have taken

it.  For example, the testimony of the claimant’s friend

of fifteen (15) years, Angela Kirby, reflects that the

claimant came to her house during her lunch hour shortly

after the incident occurred, and that she overheard a

telephone conversation between the claimant and the

owner of Oxygens, Lanny McGinnis, concerning the

incident.  Kirby explained that the claimant had been

reluctant to answer McGinnis’s call, but did so after

Kirby urged her to speak with him.  Kirby explained that

the conversation that ensued between McGinnis and the
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claimant was on speaker phone; thus, she heard what was

being said.  According to Kirby, upon being informed by

the claimant that she had been “fired,” Mr. McGinnis

instructed her to return to the office and apologize to

Ms. Jackson, “so we can get this straightened out.” 

This testimony is corroborated by McGinnis’s

testimony inasmuch as it reflects that he, in fact,

spoke to the claimant on March 6, 2014, and she told him

that she and Teresa Jackson “got into it,” and that

“hurtful things were said.”  McGinnis further testified

that he spoke to Jackson, whom I note is his sister, who

told him that if he could talk to the claimant and “get

her to come back and just talk to me and straighten this

out, then everything will be fine.”  McGinnis continued

his testimony as follows: “And so that’s what I kept

telling Christina, Christina - - you’ll have to excuse

me, but I call her baby all the time. I said, baby, just

go and talk to her. I know you are upset or whatever,

but this can all be worked out.”  McGinnis stated that

the claimant informed him that she was “too upset” to

return to the office that day and try to resolve their

differences.  Furthermore, in contrast to Ms. Kirby’s
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testimony, McGinnis denied that the claimant told him

that she had been fired.

Likewise, the passenger in the car with the

claimant on the date of the accident, Kenda Hixson,

testified that the claimant and Jackson got into a

heated argument on March 6, 2014, at the office after

the claimant informed Jackson that she was going to sue

McGinnis because “Dr. Silver had stopped treating her.” 

This witness testified that, earlier that day, the

claimant had tried to persuade her to join her in a

lawsuit which she intended to bring against the

respondent-employer over the accident and the fact that

Dr. Silver had stopped treating her (ergo, he had

stopped prescribing her narcotic pain medications). 

Hixson further testified that the claimant intimated to

Hixson not only that her joining the claimant’s suit

would strengthen the claimant’s case, but Hixson

personally stood to reap substantial financial gain from

such an action.  According to Hixson, later in the day

when the claimant informed Jackson that she intended to

sue McGinnis, Jackson responded, “[Y]ou realize your

talking about my brother. If you feel that way, then you

need to go ahead and get your stuff and leave for the
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day.”  Hixson confirmed that she never heard Jackson

tell the claimant that she was fired.

Likewise, LPN for the respondent-employer,

Susan Campbell, testified that the conversation between

Jackson and the claimant escalated after Jackson

attempted to explain to the claimant that the reason Dr.

Silver could no longer treat them was due to policy

changes; not because he no longer wanted to treat them

as the claimant alleged.  This witness remembered

Jackson telling the claimant that she needed to “go home

and calm down” as a result of their verbal altercation. 

However, Campbell testified that she explicitly

remembered that Jackson never instructed the claimant to

turn her keys in to her, because the claimant, in fact,

handed her keys to Campbell as she was exiting the

building.  In addition, Campbell never heard Jackson

tell the claimant she was fired or otherwise give her

any indication that she was being fired.  According to

Campbell, “I really thought they’d all calm down and

she’d come back the next day.”

Finally, Teresa Jackson definitively denied

that she fired the claimant on March 6, 2014.  Jackson’s

recollection of the incident was as follows.  After
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Jackson reminded the claimant and Kenda Hixson to keep

their appointments with Dr. Schilling, to whom they had

been referred free of charge after Dr. Silver stopped

treating them, she “told them quick and sweet I have to

get out of here” due to her own doctor’s appointment. 

Thereafter, Jackson stated that the claimant became

“confrontational,” revealing a side of the claimant she

had never seen before.  Upon being informed by the

claimant that she intended to sue McGinnis, Jackson

stated that she told the claimant , “...I said,

Christina, if you feel that way, you shouldn’t be here.

That was my words.”  Jackson stated that, thereafter,

the claimant “on her own” got her keys and left. 

Jackson stated that later in the day, she called

McGinnis, who informed her that he had spoken to the

claimant and that the claimant was “going to come back

to the office and apologize and work things out.” 

Jackson stated that she then sent the claimant a text

message asking her if she was coming back to the office

that afternoon because she had to leave soon to pick up

her daughter.  According to Jackson, the claimant texted

her back that she would have to speak to her husband,

Nick, before deciding what to do.  The next time Jackson
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communicated with the claimant was via a text from the

claimant asking if her husband could come by and pick up

her final paycheck.  

Although Dr. Silver was not present during the

March 6, 2014, incident, he testified as follows:

But I talked Teresa [Jackson],
talked to Lanny [McGinnis], talked
to Susan [Campbell], and my thought
was that Christina was coming back.
I saw text messages that Christina
sent. She said she had to talk to
Nick [her husband]. Lanny said very
clearly we want you to come back,
talk to Teresa. I talked to Teresa
and she said, yes, she just needs to
talk to me. So my thought was that
she was coming back. I went along
with my usual activities and then
she didn’t come back, but there was
never any notes in our meeting or
anything where Christina was fired.

The above sampling of witness statements

concerning whether the claimant was fired from her

employment with the respondent-employer or left

voluntarily clearly demonstrates that the claimant left

by her volition.  There is simply no evidence of record

to support that the claimant was told to pack her

things, hand in her keys, and not return.  Rather, the

evidence shows that, while they had some things to

discuss upon the claimant’s return to work, Jackson

merely instructed the claimant to go home after their
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heated exchange of words on March 6, 2014, because the

claimant was obviously upset and needed time to cool

off.  Otherwise, it was everyone’s expectation that the

claimant would return to work for the respondent-

employer, as she was certainly encouraged to do by the

owner.  And, while I am cognizant of the fact that, in

the heat of the moment, it may have appeared to the

claimant that she was being fired, clearly the actions

of Mr. McGinnis and Ms. Jackson following this incident

show that the claimant came to understand that she had

not been fired and that she was welcomed to come back to

work if she so chose.   

Based upon the consistent reports of witnesses

in this claim all stating that the claimant was not

fired, but rather voluntarily chose to quit her job with

the respondent-employer, I cannot agree that the she is

entitled to temporary total disability benefits as

awarded.  See, Superior Industries v. Thomaston, 72 Ark.

App. 7, 32 S.W.3d 52 (2000).  Therefore, I respectfully

dissent from the majority finding that the claimant is

entitled to temporary total disability benefits.

_______________________________
  KAREN H. McKINNEY, Commissioner 


