
NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. F801912

ALAN EFIRD, EMPLOYEE  CLAIMANT

WHELAN SECURITY COMPANY, EMPLOYER RESPONDENT NO. 1

AMERICAN HOME ASSURANCE CO/AIG CLAIMS,
CARRIER/TPA RESPONDENT NO. 1

DEATH AND PERMANENT TOTAL DISABILITY 
TRUST FUND RESPONDENT NO. 2

OPINION FILED SEPTEMBER 8, 2016

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE KENNETH A. OLSEN,
Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 represented by the HONORABLE JARROD
PARRISH, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed February 24 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The employee/employer/carrier relationship
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existed at all relevant times, including
January 7, 2008, when claimant sustained a
compensable neck injury.

3. The claimant’s average weekly wage of $192.00
entitles him to TTD/PPD benefits in the amount
of $128.00 per week.

4. The claimant sustained permanent anatomical
impairment in the amount of 12%, and wage loss
disability in the amount of 24%, as a result
of his compensable neck injury.

5. The Arkansas Court of Appeals’ decision filed
October 3, 2012, is the law of the case and
the Full Commission Order filed October 22,
2013, is the law of the case.

6. The claimant has failed to establish by a
preponderance of the evidence that he
sustained a compensable back injury on January
7, 2008; the claimant has therefore also
failed to establish by a preponderance of the
evidence that his subsequent colon problems
are a compensable consequence of a back injury
sustained on January 7, 2008.

7. The claimant has failed to establish by a
preponderance of the credible evidence that
the decompression surgery recommended by Dr.
Zachary Mason in 2014 is causally related to
the compensable neck injury that he sustained
on January 7, 2008.

8. The claimant has failed to establish by a
preponderance of the evidence that the
respondents should be directed to provide him
pain medications and muscle relaxers.

9. The claimant has failed to establish by a
preponderance of the evidence that he has
sustained any new or additional period of
temporary disability.

We have carefully conducted a de novo review
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of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                     
ERIC PAUL WELLS, Special Commissioner

                                     
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After reviewing the entire record de novo, I

respectfully dissent from the majority’s denial of
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additional benefits.  I would award additional medical

treatment and temporary total disability benefits.  

The claimant sustained a compensable cervical

spine injury when he fell on his back on January 7,

2008. The issues at the hearing were whether the

claimant sustained a compensable lumbar injury as a

consequence of that fall, whether he was entitled to

medical and indemnity benefits as a result of the lumbar

injury, whether he was entitled to additional medical

and indemnity benefits related to his compensable

cervical injury, and whether the claimant’s colon

difficulties were a compensable consequence of his

injury.

The issues in this case are confusing, I

believe, mainly, because in the normal practice of

workers’ compensation, we see arm symptoms which are a

sign of cervical injury, while leg symptoms are a sign

of lumbar injury. This has muddied the waters in the

claimant’s situation, because the extremity symptoms he

has experienced since the day of his injury are all

related to the cervical injury and cord compression, and

not to any new injury to the lumbar spine. Damage to the

cervical cord can and does cause quadriplegia, without



Efird-F801912 5

damage to the lumbar cord, and the evidence makes it

clear that this is the claimant’s problem.  The failure

of the initial physicians to even consider the

claimant’s cervical spine only deepens the murk here.

Dr. Jordan, Dr. Peeples and Dr. Rosenzweig

were clear that the claimant’s upper extremity and lower

extremity weakness and hyperactive reflexes, his foot

and ankle clonus, were all part of the quadriplegia he

suffered as a result of the cervical spinal cord

compression. Dr. Rosenzweig and Dr. Mason linked his

bowel issues to the cord compression as well. Therefore,

the treatment of the symptoms he has in his arms and

legs, as well as his bowel1 and bladder issues, are all

reasonably necessary treatment of the compensable injury

to his neck. Likewise, his inability to work is a

consequence of that injury. Dr. Jordan stated that the

claimant was not at maximum medical improvement, and Dr.

Mason recommended surgical treatment, and Dr. Rosenzweig

has recommended pharmacological and physical therapies.

The fact that Dr. Jordan also issued a permanent

impairment rating is not conclusive, where he plainly

1  I will address the issue of res judicata later.
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stated that the claimant was not at maximum medical

improvement and would not be for two years after his

surgery, and where subsequent evaluations resulted in

treatment recommendations intended to improve the

claimant’s condition and function and to prevent further

deterioration.

In regard to a lumbar injury, the claimant

satisfied the employment services and specific incident

requirements. He certainly has medical evidence of a

spinal injury. However, the objective evidence as well

as the physicians’ opinions show that the cervical spine

is the source of the symptoms and not the lumbar injury.

The claimant did have lumbar muscle spasms two years

after the injury. This could be related to the

claimant’s lumbar degenerative changes, or to the

cervical injury which affected his whole body, or to the

fact that the claimant had an awkward posture and gait,

which must have aggravated his pre-existing low back

condition. One way or another, the primary objective

findings, the primary need for treatment and the primary

cause of disability are directly related to the cervical

injury and not the lumbar injury.

While the evidence does not show that a new
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lumbar injury occurred, I will emphasize the fact that

the claimant’s symptoms upon his fall and since that

time represent a dramatic change in condition. The

claimant had pre-existing issues, which did not limit

his ability to function in many ways, despite his

partially disabled status for Social Security purposes.

Even under that status, he was permitted to work, and he

was successful in that role. Likewise he was an avid

squirrel hunter. Since his fall, he could not hunt. He

could not ambulate without assistance or assistive

devices. He had a neurogenic bowel2 and urinary

incontinence, issues which did not exist prior to the

accident.  Scans on the date of injury showed

degenerative changes in the lumbar and thoracic spine,

2  Patients with central nervous system (CNS) disease or
injury often have fecal incontinence and constipation, also
referred to as neurogenic bowel dysfunction (NBD). Common causes
of NBD include spinal cord injury (SCI), amyotrophic lateral
sclerosis (ALS), spina bifida, myelomeningocele (MMC), multiple
sclerosis (MS), Parkinson disease (PD), stroke, and diabetes
mellitus. NBD results from loss of normal sensory or motor
control and may encompass both the upper and the lower
gastrointestinal (GI) tract. Quality of life is greatly affected;
patients often find their symptoms to be socially disabling.

Poggio, Juan L., MD, et al, Neurogenic Bowel Dysfunction,
(Medscape May 26, 2016), Retrieved from
http://emedicine.medscape.com/article/321172-overview on August
9, 2016
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but no study of the cervical spine was performed for six

months after the accident, despite the claimant’s report

of immediate paralysis after his fall, for more than

thirty minutes, with continued upper and lower extremity

symptoms. No physical evaluation of his cervical spine

was performed until approximately six months later, when

Dr. Jordan performed a cervical decompressive

laminectomy of C3-C6 on September 9, 2008.  As of

September 19, 2008, the claimant had experienced

improvement of his symptoms.

The claimant returned to Dr. Jordan on October

9, 2008. He had complaints of malaise and residual left

arm numbness, but his neck pain was resolved. Dr. Jordan

observed a spastic gait and that the claimant required a

cane for balance. His grip strength was unbalanced.  Dr.

Jordan prepared a report on June 24, 2009, clarifying

the claimant’s spinal condition. The claimant had an old

lumbar injury, but he had been able to work until his

fall in January 2008. The claimant had pain in his

thoracic spine since the fall, and he had facet

hypertrophy at the thoracic levels which caused canal

stenosis. The claimant had no cervical symptoms or

limitation prior to the fall, despite a narrow spinal
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canal. His fall “caused a spinal cord compression and

injury.” Dr. Atta did not evaluate the cervical spine,

so this was not recognized initially. The injury caused

numbness in the extremities, weakness, and chronic pain

and required surgery.

Dr. Peeples performed an independent medical

evaluation on July 23, 2009. The claimant reported that

he had osteoarthritis which caused him to be partially

disabled. He worked as a security guard. He stepped

backwards, on the job, tripped and fell to the ground,

landing hard. He struck an arm of a forklift and hit his

thoracic spine. He jerked his neck and was unable to

move for at least 30 minutes. He was able to rise after

that but had profound weakness in his extremities. He

was seen by Dr. Brashears and Dr. Atta. No cervical

studies were performed despite complaints of significant

arm weakness. Six months later, Dr. Jordan diagnosed

narrowing of the cervical spine and recommended surgery.

He had mild improvement since the surgery, but he had a

distinct change in ability to function after the fall

which had not resolved. He had difficulty moving from

sit to stand. He had weakness in his upper and lower

extremities. He no longer could squirrel hunt, but in
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the year prior to the injury, he killed more than 1,500

squirrels, walking, coordinating his upper extremities

and firing a shotgun. 

Dr. Peeples reviewed the claimant’s medical

history and records. He noted the claimant’s history of

mild obesity, 2000 surgery for a femur fracture, 1986

lumbosacral strain, spine injuries in the 1990's, a

total shoulder replacement in 1990, and bilateral total

knee arthroplasty, and a predisposition to arthritis. He

observed that despite the claimant’s report of paralysis

after his work fall, neither Dr. Brashears nor Dr. Atta

performed a neurological examination. It was

“inexplicable” that cervical studies were not obtained

in the emergency room or by Dr. Atta, in light of the

claimant’s upper extremity symptoms. Dr. Jordan finally

treated the claimant’s cervical spine, with surgery in

September 2008, with limited results.

Dr. Peeples performed x-rays which showed the

cervical posterior multilevel laminectomy and multilevel

thoracic and lumbar degenerative changes. He reviewed

the June 2009 MRI which showed multi-level cervical

stenosis.  On physical examination, Dr. Peeples observed

buttocks and quadriceps weakness, “greatly” limiting his



Efird-F801912 11

mobility from sit to stand, and a cautious gait, with a

poor toe gait and no heel walk. His reflexes were

normal, but he had a 2 stroke clonus3 in his right foot

and a 1 stroke clonus in his left foot. He had cavus

feet, claw toes, with a 10 degree flexion contracture at

the bilateral knees. He had decreased grip strength,

decreased range of motion of both shoulders, abnormal

gross shoulder strength and poor coordination.  Dr.

Peeples reiterated that the failure of his initial

physicians to evaluate his cervical spine was

“surprising” and raised “standard of care issues.”

Dr. Peeples wrote:

Mr. Efird has a strong genetic pre-disposition
to multi-level and multi-joint osteoarthritis.
Prior to his fall at his place of employment

3  Clonus
1. alternate involuntary muscular contraction and relaxation in
rapid succession.

2. a continuous rhythmic reflex tremor initiated by the spinal
cord below an area of spinal cord injury, set in motion by reflex
testing.

ankle clonus (foot clonus) a series of abnormal reflex movements
of the foot, induced by sudden dorsiflexion, causing alternate
contraction and relaxation of the triceps surae muscle.

clonus. (n.d.) Miller-Keane Encyclopedia and Dictionary of
Medicine, Nursing, and Allied Health, Seventh Edition. (2003).
Retrieved August 8 2016 from
http://medical-dictionary.thefreedictionary.com/clonus
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in early 2008 he had cervical stenosis. The
fall in this arthritic, narrow spine created
an injury to the spinal cord which generated
his upper extremity weakness....Dr. Jordan
correctly recognized the pathology which is
spinal stenosis and injury to the spinal cord
and did a decompressive laminectomy. It is my
opinion the need for surgery is direct[ly]
related to the accident. This is an incident
where an individual has an abnormal Spine but
injured it during a fall at his place of
employment. It is therefore my opinion that
[there is] a direct relation to the anatomic
injury to the upper cervical spine. The
preexisting degenerative stenosis is not
related to the spine.  

In regard to the claimant’s condition after
the cervical decompression surgery, Dr. Peeples wrote:

Unfortunately as is often the case in
decompressive procedures following spinal
stenosis and cord injury there is not dramatic
improvement. This is reflected in Mr. Efird’s
change in activity, most notably his drastic
drop off in squirrel hunting kill numbers. I
talked with Dr. Efird about 15 years ago in a
different opinion and at that time was amazed
at how intensely he hunted squirrels and his
expertise and numbers killed were impressive.
It is obvious that there has been a
significant change in his physical activity
and ability. This matches to his examination
and to his pathology.

Dr. Peeples did not think that further

specific treatment would improve or reverse the damage

to his spinal cord. He noted that “fortunately” the

claimant retained bowel and bladder function and could

ambulate with assistance.
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Dr. Peeples did not address a lumbar injury.

In November 2009, Dr. Jordan noted that the

claimant had cervical surgery in September 2009 and

still had cervical myelopathy with a spastic gait and

limited mobility. He stated that “improvement, if any,

will be very slow.” He also had low back pain from a

1996 injury. He assessed a permanent anatomical

impairment rating of 60% to the body as a whole, based

upon his spastic gait, bowel disturbance and weakness of

all limbs. Dr. Jordan was specific however that the

claimant had not yet reached maximum medical

improvement.

Dr. Rosenzweig performed an independent

medical evaluation of the claimant on March 30, 2010.

The claimant had a history of lumbar injury and

degeneration, but he was able to walk and work. He had

undergone a cervical CT scan as well, in 1996, which was

normal. An MRI on June 30, 2008, showed severe

multilevel canal narrowing with severe multilevel cord

impingement, for which Dr. Jordan did decompression

surgery in September 2008, after some delay in approval.

Dr. Rosenzweig observed muscle spasm of the thoracic and

lumbar spine musculature. He had very limited range of
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motion of his back and neck. Manual testing revealed

cervical myelopathy. His feet and ankles had more severe

clonus than seen by Dr. Peeples. The diagnoses were

cervical myelopathy due to a spinal cord contusion as a

result of a fall at the workplace, pre-existing

cervical, thoracic and lumbar spondylosis and spinal

stenosis, status post cervical laminectomy, and concern

for residual compromise as there have been no testing

postsurgery to evaluate for residual stenosis or

progression of disease. The claimant was independently

ambulatory and active in recreational sports without

restriction until his work fall, despite significant

disease in his cervical spine, but since his fall, he

had a marked restriction of function post injury with a

six month delay in definitive diagnosis and treatment.

He had residual myelopathy documented by a positive

Hoffman test, hyperreflexia and a dysrhythmic gait. It

is clear that Dr. Rosenzweig attributed the myelopathy

to the fall, and the bowel dysfunction and symptoms in

all four extremities to be caused by the myelopathy. He

stated that the back pain was probably the result of the

chronic issues he had for years.

Dr. Rosenzweig stated that the hyperreflexia
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seen in the claimant’s bilateral triceps, knees, and

ankles, the positive Hoffman maneuver, positive foot and

ankle clonus, and bowel disturbance were objective

findings. The fall caused his underlying pathology to

develop myelopathy, and his pre-injury function was

inconsistent with myelopathy. The claimant’s fall was

more than 50% of the cause of his findings and need for

treatment. Dr. Rosenzweig recommended medications,

rehabilitation for motion and strength as well as

further diagnostic testing.

The claimant was admitted to the hospital on

August 6, 2010 for a laparoscopic cholecystectomy (gall

bladder removal). Dr. Brashears noted that the claimant

had ileus4 prior to his admission, which worsened after

surgery. His condition improved prior to discharge.  X-

rays on August 25, 2010 showed a large amount of stool

throughout the colon which suggested constipation in the

right clinical setting. There was a nonobstructive bowel

gas pattern.

4  Ileus is a partial or complete non-mechanical blockage of
the small and/or large intestine.

ileus. (n.d.) Gale Encyclopedia of Medicine. (2008). Retrieved
August 9 2016 from
http://medical-dictionary.thefreedictionary.com/ileus
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In October 2010, Dr. Budhraja evaluated the

claimant for his severe constipation and change in bowel

habits. He noted the claimant’s extremely long and

redundant colon, which he stated explained his

constipation. However, in May 2011, Dr. Marotti saw the

claimant in follow up after a subtotal colectomy (the

removal of part of the intestine) for his neurogenic

bowel. He had improved, with 2-3 bowel movements per

day. In August 2011, the claimant report having two

bowel movements per day, which were loose. Having cereal

increased his movements to three or four. An anti-

diarrhea over-the-counter medication was suggested to

make his stool more solid.

On April 10, 2014, the claimant had a thoracic

spine MRI which showed a T7 hemangioma, a T6-7 disc

protrusion causing central can and left foraminal

stenosis, and T11-12 facet disease.  On July 11, 2014,

Dr. Mason evaluated the claimant. He related that the

claimant fell and was paralyzed for about an hour, and

that he was eventually treated with cervical

decompression due to spinal stenosis that became

significantly symptomatic as a result of the impact of

the fall. He continued to have extremity weakness. He
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was disabled. Cervical MRIs show continued cervical

spinal stenosis above and below the areas of his

surgical decompression. At C2-3, he had stenosis with

severe compression and flattening of the cervical spinal

cord. At C6-7, he had less severe stenosis with

compression and distortion of the cord. The claimant

reported bowel and urinary issues. On examination, the

claimant had difficulty with all planes of cervical

motion. His arms were very weak. He had difficulty

rising from a seated position. His lower extremity

reflexes were hyperactive. He had difficulty walking. He

stood in a flexed position. Dr. Mason stated:

Moderate to high complexity. He had a very
complicated history of injury from 2008 and by
Dr. Baskin’s review, it appears the claimant
had a pre-existing spinal stenosis, for which
he had his surgery. The fall injury the spinal
cord and he then had the decompression that
was done. He has continued quadriplegia
despite his surgery and some of this may
simply be due to the fact that he has
continued compression of the cervical spinal
cords.

Recommendations: As to whether or not this was
present still at the time of surgery or has
developed afterwards, I cannot determine.
Regardless, he needs surgical intervention at
this point in time for his cervical spinal
cord, which would involve a decompression at
the C2-3 level and also at C6-7. Some of this
may involve the scar tissue where he has had
his prior surgery, which may be a good part of
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his problem.

Dr. Mason felt that surgery may or may not

help him feel better, but that it would prevent the

worsening of his quadriplegia. 

The claimant has established previously the

compensability of his neck injury. He sought additional

medical treatment of his resulting symptoms, including

the recommended surgery by Dr. Mason. Dr. Peeples, Dr.

Jordan, Dr. Rosenzweig and Dr. Mason all stated that the

claimant’s upper and lower extremity symptoms were

caused by the compression of the spinal cord. There is

no question that the claimant’s narrow spinal canal and

degenerative changes pre-existed the fall, but there is

also no question that the spinal cord compression which

the claimant has experienced since the fall was caused

by the fall. The claimant had function prior to the fall

that would not have been possible with the compression

he had after it. The June 2008 cervical MRI shows a

significant objective change in his condition, which

when coupled with the dramatic change in his symptoms

and function shows an acute injury to the cervical cord

causing symptoms in all extremities and his digestive

system.
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Dr. Peeples’ statement that further treatment

would not be helpful did not take into account the fact

that the claimant has had significant bowel issues

directly related to his neurological system, urinary

incontinence. His opinion also significantly predates

the current evidence that shows further compression at

levels above below the prior surgery.  Dr. Rosenzweig

recognized that the claimant’s symptoms including the

upper extremities and all the lower extremity symptoms,

as well as his bowel disturbance were the result of the

spinal cord compression. He felt that further treatment

and diagnostic evaluation was necessary.  The claimant’s

bowel function deteriorated as the result of neurogenic

issues to the point that a large portion of his bowel

was removed, which created some improvement, but instead

of constipation, his issue became loose stools. Dr.

Budhraja’s opinion that the claimant’s unusually long

intestines were the root of his bowel symptoms is

invalid for several reasons. First, the claimant was

almost 60 years old when Dr. Budhraja saw him, yet the

claimant’s bowel function deterioration did not arise

until after the fall, at the same time that he developed

other symptoms related to his neurological function. If
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this was a congenital condition, it seems highly

unlikely that it did not appeal until the claimant’s

late 50's or in tandem with the other symptoms of the

fall without being related to it. Second, Dr. Marotti

stated that pathology suggested that the bowel issues

were neurogenic. Third, if the cause of his bowel issues

was merely an excess of intestine, the removal of the

excess would end the constipation and allow him to have

healthy function. Yet, the resection only ended the

constipation, but he still has bowel dysfunction in the

form of loose stools, which strongly suggests that the

neurogenic problem continues to cause peristalsis

irregularity in his bowels.

Dr. Mason stated that the claimant required

further decompressive cervical surgery to prevent

further quadriplegic deterioration, and to possibly

improve his condition. He felt that the compression was

related to the fall. He was unwilling to state that the

compression was caused by the fall, but it is

unnecessary for him to do so. We have the medical

records of several medical professionals which do make

the connection, strongly, and we have ample evidence

that the claimant had thoracic and low back pain, but
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not upper extremity numbness or weakness, no hyperactive

reflexes in his upper or lower extremities, no

diagnostic scan showing cervical stenosis or cord

compression, no altered gait, no foot or ankle clonus

and no bowel or urinary dysfunction until after the

fall.

The upper and lower extremity symptoms of

weakness, numbness and hyperactive reflexes, the foot

and ankle clonus, the altered gait and ambulation

limitations, and the neurogenic bowel are all symptoms

of the claimant’s quadriplegia as a result of the severe

compression of his spinal cord at C2-3 and C6-7. 

Treatment of that compression, physical and

pharmaceutical therapy, and further diagnostic testing

are all reasonably necessary medical treatment of the

compensable injury, intended to improve the claimant’s

condition and to prevent worsening. It difficult to

imagine a more reasonable non-emergency treatment than

one intended to prevent a claimant’s descent into more

severe quadriplegia.

I would award additional medical benefits for

the claimant’s cervical injury, to include the

recommendations of Dr. Mason and Dr. Rosenzweig, and to
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include treatment of the claimant’s upper extremity,

lower extremity, bowel and urinary symptoms.  I would

also award temporary total disability benefits, because

the claimant has never reached maximum medical

improvement. He needed two years from his first

decompression to attain MMI, but by that time, he had

developed increasing symptoms from cord compression,

including bowel difficulties. Further, there was and

there remains treatment to improve the claimant’s

condition, that are not merely pain control modalities,

meaning that there is no way to conclude that he has

reached maximum medical improvement. Dr. Jordan’s

impairment rating was premature, as evidenced by his own

opinion and the opinions of Dr. Rosenzweig and Dr. Mason

after him.

I will reiterate that the claimant had no

evidence of cord compression in the only medical

evidence of his cervical spine condition prior to the

accident. He had no symptoms of cord compression, and

there is medical evidence that he could not have

functioned at the level he did prior to the accident

with the amount of cord compression found on the June

2008 scan and the September 2009 surgery.  There is no
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acute lumbar injury other than some possible

aggravation, with no objective findings close in time to

the injury, other than degenerative change. The claimant

did not sustain a lumbar injury. The claimant’s

quadriplegia is not caused by a lumbar injury, or a

thoracic injury. It is ONLY caused by the cervical

injury, when his cord was compressed in the fall and the

pre-existing narrow structures were compressed or

contused.

The medical opinions in the record show that

the claimant’s bowel and lower leg symptoms are not

caused by a lumbar injury but by the severe cord

compression at C2-3 and C6-7. The Administrative Law

Judge erred in disregarding the clear medical evidence

showing causation. Dr. Mason’s refusal to state an

opinion on causation does not defeat the claim or the

sound conclusion concerning the relationship between the

fall and the injury, as addressed above.  The

Administrative Law Judge’s commentary on the claimant’s

medications ignores the myriad references to hyperactive

reflexes and clonus, for which medication would be

appropriate, or the fact that the claimant had to

finance his treatment himself which he found impossible
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to do at times, or the fact that the claimant has a

medical documented, severe cord injury affecting all but

the first level of his entire spine.  The claimant has

established his entitlement to treatment and to

indemnity benefits, as a result of the cervical injury.

I note that the claimant unsuccessfully pursued the

bowel dysfunction as a result of the cervical spine

injury in a previous round of litigation, and while I

wholly disagree with that result, the fact remains that

benefits related strictly to the claimant’s neurogenic

bowel are barred by res judicata. This does not bar the

claimant’s entitlement to decompressive surgery or to

further pharmacological and physical therapies, as well

as further diagnostic treatment. Res judicata merely

bars the award of benefits for his bowel dysfunction,

despite the fact that it is clearly related to his

quadriplegia.

Therefore, after reviewing the entire record

de novo, I would award additional medical benefits for

the claimant’s cervical injury, to include the

recommendations of Dr. Mason and Dr. Rosenzweig, and to

include treatment of the claimant’s upper extremity,

lower extremity, bowel, and urinary symptoms.  I would
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also award temporary total disability benefits, because

the claimant has never reached maximum medical

improvement.  I would also award fees for legal

services.  I therefore respectfully dissent from the

majority’s denial of additional benefits.  
                           

 

                                     
PHILIP A. HOOD, Commissioner


